


RELEASES IN THIS ISSUE 





Securities Act 
Securities Exchange Act - 12389A, - 12517 - 
Public Utility Holding 

Company Act - 19556 - 66 
Trust Indenture Act - 437 
Investment Company Act - 9313 - 16 
Investment Advisers Act - 519-520 
Litigation - 7432 - 38 
Staff Accounting Bulletin - 8 


This issue covers releases issued from 6/4/76-6/10/76. 





SIGNIFICANT ITEMS 





This listing does not affect the legal status of any docu- 
ment published in this issue. 





SEC DOCKET INDEX 








VOLUME FOUND IN DOCKET DATED 
| Vol. V, No. 15 
T Vol. V, No. 16 
Il Vol. VI, No. 3 
IV Vol. VI, No. 15 
Vv Vol. VI, No. 20 
Vi Vol. VII, No. 8 

Vil Vol. VIII, No. 15 

Vill Vol. IX, No. 11 


12/3/74 
12/10/74 
1/8/75 
4/22/75 
5/28/75 
7/22/75 
1/28/76 
5/18/76 


ANNOUNCEMENTS 

SAB-8 Notice of Publication of Staff 
Accounting Bulletin No. 8 The 
Division of Corporation Fi- 
nance and the Office of the 
Chief Accountant today an- 
nounced the publication of 
Staff Accounting Bulletin No. 
8. The statements in the Bul- 
letin are not rules or interpre- 
tations of the Commission nor 
are they published as bearing 
the Commission's official ap- 
proval; they represent inter- 
pretations and_ practices 
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quirements of the federal se- 

curities laws 
34-12528 Settling Disputes Between 
Customers and _ Registered 
Broker Dealers Commission 
invites all interested persons 
to write their ideas for a pro- 
cedure that will be available 
nationwide through self-regu- 
latory organizations to in- 
vestors for settling disputes 
arising out of dealings in se- 
curities between a customer 
and a registered broker-dealer. 
Comments due by June 28, 
1976 Public meeting set for 
July 7, 1976 


RULES 


The following releases relate to self-regulatory agency 
rule proposals and/or adoptions: 


34-12517 
34-12518 


34-12519 
34-12520 


34-12524 
34-12531 


34-12533 


33-5717 (1) WITHDRAWAL OF PRO- 
POSED AMENDMENTS TO 
PARAGRAPHS AND (B) OF 
RULE 144 UNDER THE SE- 
CURITIES ACT OF RELATING 
TO LIMITATIONS ON THE 
AMOUNT OF SECURITIES 
MAY BE SOLD UNDER THE 
RULE; 


(2) SOLICITATION OF COM- 
MENTS ON THE NEED FOR 
FURTHER PROPOSALS TO 
MODIFY THE LIMITATIONS 
ON THE AMOUNT SECURI- 
TIES WHICH MAY BE SOLD 
UNDER RULE 144 (FILE NO. 
S$7-584); 


(3) ADOPTION OF AMEND- 
MENT TO PARAGRAPH (e)(1) 
(A)(2) RULE 144 UNDER THE 
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OPINION 


34-12523 


34-12532 
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SECURITIES ACT OF 1933 
RELATING TO LIMITATIONS 
ON THE AMOUNT OF SE- 
CURITIES WHICH MAY BE 
SOLD UNDER THE RULE 
(EFFECTIVE UPON PUBLICA- 
TION IN FEDERAL REGISTER); 


(4) ADOPTION OF A MODI- 
FIED VERSION OF PRO- 
POSED AMENDMENT TO 
FORMS 10-K, 12-K and 10-Q 
UNDER THE SECURITIES EX- 
CHANGE ACT OF 1934 TO 
REQUIRE A STATEMENT OF 
OUTSTANDING COMMON 
STOCK (EFFECTIVE FOR 
FILLINGS ON AND AFTER 
SEPTEMBER 30, 1976); AND 


(5) ADOPTION OF AMEND- 
MENT TO FORM 12-K UNDER 
THE SECURITIES EX- 
CHANGE ACT OF 1934 TO 
REQUIRE A STATEMENT AS 
TO COMPLIANCE’ WITH 
THE FILING REQUIREMENTS 
OF THAT ACT (EFFECTIVE 
FOR FILINGS ON AND AFTER 
SEPTEMBER 30, 1976) 


Roald George Gregersen & 
Richard Lee Chatham 


Broker-Dealer officers found 
responsible for violations of 
net capital, books and records 
provisions; for fraud and reg- 
istration violations and escrow 
provisions in Regulation A of- 
fering. Bar of officers appro- 
priate, particularly in light of 
deliberate deception § they 
practiced on regulatory auth- 
orities in effort to conceal 
firm’s net capital situation ... 


C. B. Beal & Company, Ltd, 
Bertram Aber 


Where NASD member and its 
president failed to comply 
with net capital requirements, 
and filed an inaccurate and 
misleading financial report, 
association's finding that they 
violated fair practice rules af- 
firmed. Expulsion of member 
and bar of president from as- 
sociation with any member as 
a principal or in any mana- 
gerial or supervisory capacity 
BNWINOO. 665.50 oa ae ee 
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34-12534 Gilbert F. Tuffli Jr, Stephen 


Where salesman made false 
and misleading representa- 
tions and predictions concern- 
ing issuers assets and activi- 
ties and prospective stock 
price rises, held, public interest 
requires bar from association 
with any broker-dealer. Where 
vice president of broker-dealer 
inceited salesmen to make 
fraudulent misrepresentations, 
held, in public interest to bar 
him from association with any 
broker-dealer. Two _ other 
salesmen suspended from 
association with any broker- 
70 (37) (CT RSS 5 Slee 0839 


34-12535 C.R. Richmond & Co., Curtis 
R. Richmond 


Where __ registered _ broker- 
dealer and investment adviser, 
and its president, were en- 
joined from violating Ex- 
change Act reporting, cus- 
tomer-disclosure, hypothection, 
net capital, record-keeping 
and security count provisions; 
for selling unregistered securi- 
ties in violation of Securities 
Act; and from violating anti- 
fraud provisions of Advisers 
Act by using fraudulent ad- 
visory publications, held, in 
public interest to revoke 
broker-dealer and investment 
adviser registrations, and to 
bar president from association 
with any broker-dealer or in- 
vestment adviser, with the 
right to apply for permission 
to become so associated in a 
restricted capacity after a 
specified interval .......... 0846 
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SECURITIES ACT OF 1933 
Release No. 5717/June 8, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12521/June 8, 1976 


NOTICE OF: (1) WITHDRAWAL OF PROPOSED 
AMENDMENTS TO PARAGRAPHS (e)(1)(A) 
AND (B) OF RULE 144 UNDER THE 
SECURITIES ACT OF 1933 RELATING TO 
LIMITATIONS ON THE AMOUNT OF 





A. Cahen, Stanley Radder, a. gS 
Robert Forman, George & 
Wasson 
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SECURITIES WHICH MAY BE SOLD UNDER 
THE RULE; 


(2) SOLICITATION OF COMMENTS ON THE 
NEED FOR FURTHER PROPOSALS TO 
MODIFY THE LIMITATIONS ON THE 
AMOUNT OF SECURITIES WHICH MAY BE 
SOLD UNDER RULE 144 (FILE NO. §7- 
584); 


(3) ADOPTION OF AMENDMENT TO 
PARAGRAPH (e)(1)(A)(2) OF RULE 144 
UNDER THE SECURITIES ACT OF 1933 
RELATING TO LIMITATIONS ON THE 
AMOUNT OF SECURITIES WHICH MAY BE 
SOLD UNDER THE RULE (EFFECTIVE UPON 
PUBLICATION IN FEDERAL REGISTER); 


(4) ADOPTION OF A MODIFIED VERSION 
OF PROPOSED AMENDMENT TO FORMS 
10-K, 12-K and 10-Q UNDER THE 
SECURITIES EXCHANGE ACT OF 1934 TO 
REQUIRE A STATEMENT OF 
OUTSTANDING COMMON STOCK 
(EFFECTIVE FOR FILINGS ON AND AFTER 
SEPTEMBER 30, 1976); AND 


(5) ADOPTION OF AMENDMENT TO FORM 
12-K UNDER THE SECURITIES EXCHANGE 
ACT OF 1934 TO REQUIRE A STATEMENT 
AS TO COMPLIANCE WITH THE FILING 
REQUIREMENTS OF THAT ACT (EFFECTIVE 
FOR FILINGS ON AND AFTER SEPTEMBER 
30, 1976). 


The Securities and Exchange Commission announced today 
that it has withdrawn its proposal to amend paragraph 
(e)(1)(A) and (B) of Rule 144 under the Securities Act of 
1933 (the ‘1933 Act’), adopted a technical amendment to 
paragraph (e)(1)(A)(2) of Rule 144, and adopted 
amendments to the facing sheets of Forms 10-K, 12-K and 
10-Q under the Securities Exchange Act of 1934 (the 
“1934 Act”). 


RULE 144 


Rule 144 relates to the resale of securities acquired directly 
or indirectly from an issuer in transactions not involving any 
public offering and to the sale of securities held by persons 
in a control relationship with an issuer. The proposed 
amendments to paragraphs (e){1)(A) and (e)(1)(B) of the 
Rule, which are being withdrawn today, were published for 
comment in Securities Act Release No. 5613 (September 
11, 1975). The proposed amendments would have limited 
sales under the Rule of securities quoted on the automated 
quotation system of a registered national securities associa- 
tion, during any six month period, to the lesser of one per- 
cent of the shares or other units of the class outstanding, or 
the average weekly trading volume for the previous four 
calendar weeks reported through such an automated quota- 
tion system. 


In light of the adverse comments received on this proposal 
(See File No. S7-584), as well as the lack of empirical 
evidence indicating that sales under the existing volume 


limitation provisions of Rule 144 have disrupted the trading | 


markets during the four years the existing provision has been 
in effect, the Commission has concluded that the proposal is 
not necessary or appropriate at this time for the protection 
of investors or in the public interest and should be 
withdrawn. 


The Commission will, however, monitor sales of securities 
under Rule 144, in order to determine, on or before June 30, 
1977, whether the impact upon the trading markets of sales 
of both exchange-listed and over-the-counter securities un- 
der the Rule requires further proposals to modify the present 
volume limitation provisions of the Rule. All interested per- 
sons are invited to submit their views and comments on the 
Rule’s volume limitation provisions, in writing, to George A. 
Fitzsimmons, Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549, on or before April 29, 1977. 
Such communications should refer to File No. S7-584. 


The amendment to subparagraph (e)(1)(A)(2) of Rule 144 
adopted today allows the use of trading data appearing on 
the consolidated transaction reporting system contemplated 
by Securities Exchange Act Rule 17a-15, 17 CFR 240.17a- 
15, in determining the amount of exchange-listed securities 
which may be sold under the Rule. Since this amendment 
simply would codify an interpretative position previously 
taken by the Commission's staff relaxing the volume limita- 
tion provisions of Rule 144, notice and publication for com- 
ment are not necessary. 


FORMS 10-K, 12-K AND 10-Q 


Forms 10-K, 12-K and 10-Q are periodic reporting forms 
under the 1934 Act. The amendments adopted today, which 
were published for comment in Securities Act Release No. 
5613 (September 11, 1975), are designed to assist persons 
seeking to make sales of securities under Rule 144 to deter- 
mine (a) whether an issuer is in compliance with the periodic 
reporting requirements under the 1934 Act, and (b) the 
number of shares or other units outstanding of each class of 
common stock of a corporate issuer. 


The amendments require corporate issuers to include on the 
facing sheet of reports filed on Forms 10-K, 12-K and 10-0 
a statement of the number of shares outstanding of each 
class of their common stock, as of the last day of the period 
covered by each report. 


As originally proposed the amendment would have applied 
to all issuers filing reports on Forms 10-K, 12-K and 10-Q 
and required information concerning all classes of both equi- 
ty and debt securities. In light of the comments received, 
however, which pointed out that the proposal would have 
been unworkable in the case of issuers with numerous 
classes of securities outstanding, (See File No. S7-584) the 
Commission has decided to adopt this limited version of the 
proposal. Since most securities sold under Rule 144 appear 
to have been common stock of corporate issuers, the Com- 
mission believes that this amendment to the Rule will sub- 
stantially accomplish the objectives of the earlier proposal. 


FORM 12-K 
The Commission also has adopted an amendment to Form 
12-K requiring an issuer to indicate, by check mark, on the 


facing page of Form 12-K whether it (1) has filed all reports 
required to be filed by Section 13 or 15(d) of the Securities 
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Exchange Act of 1934 during the preceding twelve months 
(or for such shorter period that the registrant was required to 
file such reports), and (2) has been subject to such filing re- 
quirements for the past ninety days. 


IMPLEMENTATION OF AMENDMENTS 


The Commission hereby adopts the amendment to 
paragraph (e)(1)(A)(2) of Rule 144 pursuant to the 
provisions of the 1933 Act, particularly Sections 2(11), 4(1), 
4(4) and 19(a) thereof, effective upon publication of the 
amendment in the Federal Register. The Commission finds 
that the amendment is technical in nature, and represents a 
relaxation of the requirements of Rule 144, and that notice 
and other rulemaking procedures pursuant to the Ad- 
ministrative Procedure Act are not necessary. The Commis- 
sion also hereby adopts the amendments to Forms 10-K, 
12-K and 10-Q, pursuant to the provisions of the 1934 Act, 
particularly Sections 13, 15(d) and 23(a) thereof, effective 
for reports on Forms 10-K, 12-K and 10-Q filed on or after 
September 30, 1976. The Commission finds that the 
changes reflected in the amendments as adopted, from the 
amendments as last proposed for comment, are technical or 
generally have already been subject to public comment, and 
that further notice and other rulemaking procedures pur- 
suant to the Administrative Procedure Act are not 
necessary. 


Pursuant to Section 23(a)(2) of the 1934 Act, the Commis- 
sion has considered the effect that the proposed 
amendments would have on competition and has concluded 
that the amendments would not impose any burden on com- 
petition. 


The texts of amended paragraph (e)(1)(A)(2) of Rule 144 
and the to Forms 10-K, 12-K and 10-Q are attached. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


Adopted Amendments to Rule 144 


The text of the adopted amendments to Rule 144 (with 
changes in the text in italics) reads as follows: 


* * * 


Rule 144. Persons Deemed Not to be Engaged in a Distribu- 
tion and Therefore Not Underwriters. 


* * * 


(e) Limitation on Amount of Securities Sold. Except as 
hereinafter provided, the amount of securities which may be 
sold in reliance upon this rule shall be determined as 
follows: 


(1) Sales by Affiliates. \f restricted or other securities 
are sold for the account of an affiliate of the issuer, the 
amount of securities sold, together with all sales of 
restricted and other securities of the same class for the 
account of such person within the preceding six 
months, shall not exceed the following: 
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(A) If the securities are admitted to trading on a 


automated quotation system of a registered securities 





national securities exchange or are quoted on the & @ @ 
| 
| 


exchange, the lesser of (1) one percent of the shares 
or other units of the class outstanding as show 


(A) If the securities are admitted to trading on a 
national securities exchange or are quoted on the 
automated quotation system of a registered securities 
association as well as traded on a national securities 
exchange, the lesser of (1) one percent of the shares 
or other units of the class outstanding as shown by the 
most recent report or statement published by the 
issuer, or (2) either (a) the average weekly reported 
volume of trading in such securities on all securities 
exchanges and reported through such automated 
quotation system during the four calendar weeks 
preceding the filing of notice required by Paragraph 
(h), or if no such notice is required the receipt of the 
order to execute the transaction by the broker, or (b) if 
transactions in such securities are reported in the con- 
solidated transaction reporting system contemplated 
by Rule 17a-15 under the Securities Exchange Act of 
1934, the average weekly reported volume of such 
securities in that system during same period specified 
in (a) above; or.... 


Adopted Amendments to Forms 10-K, 12-K and 10-Q 


Forms 10-K, 12-K and 10-Q are amended to include the 
following on the facing sheets of the Forms: 


(APPLICABLE ONLY TO CORPORATE ISSUERS:) 


Indicate the number of shares outstanding of each of the 
issuer's classes of common stock, as of the close of the 
period covered by this report. 


* * ° 


Adopted Amendment to Form 12-K 


Form 12-K is amended to include the following on the facing 
sheet of the Form: 


Indicate by check mark whether the registrant (1) has filed 
all reports required to be filed by Sections 13 or 15(d) of the 
Securities Exchange Act of 1934 during the preceding 12 
months (or for such shorter period that the registrant was 
required to file such reports), and (2) has been subject to 
such filing requirements for the past 90 days. 
¥es.2<. NO cus 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12389A/June 8, 1976 


Admin. Proc. File No. 3-4473 





ee 


in the Matter of 


INTERNATIONAL SHAREHOLDERS SERVICES COR- 
PORATION 


538 Florida National Bank Building 
Jacksonville, Florida 
(8-16150) 


HOWARD M. JENKINS 


The Commission’s opinion herein of April 29, 1976, 
Securities Exchange Act Release No. 12389, 9 SEC Docket 
497, is hereby amended to read as follows: 


AMENDED OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 

Sale of Unregistered Securities 

Intrastate exemption 

Section 3(a)(11) of the Securities Act 


Violations of the Securities Act Distinguished from Willful 
Violations of that Statute 


Willfulness 


Where a broker-dealer and its controlling person sold un- 
registered securities in reliance on the intrastate exemption 
from the Securities Act’s registration and prospectus- 
delivery requirements created by Section 3(a)(11) of that 
statute, and where claimed exemption was actually un- 
available because of the issuer's contemporaneous sales of 
the same issue to out-of-state residents, he/d, respondents 
violated the Securities Act, but their violations were not 
willful because it was the issuer’s acts not theirs that 
rendered the claimed exemption unavailable and because 
they neither knew nor had reason to know of the issuer's 
violative conduct. 


Mistake 

Mistake of Law Distinguished from Mistake of Fact 
Erroneous but reasonable belief that an issue of securities is 
being offered only to residents of a single state precludes a 
finding of willfulness. 


Reporting Requirements 


Reports of Financial Condition Required by Rule 17a-5 un- 
der the Securities Exchange Act 


Extensions of Time 
Deficient Filings 


Where Commission received request for extension of time 
within which to file annual financial report required by its 
Rule 17a-5 after report was due but where such request 
would in the normal course of things have reached the Com- 
mission on time, and where latenesss appears to have been 
attributable solely to unusual delays in the mails and at the 


Commission's offices, he/d, denial of requested extension 
predicated solely on lateness was erroneous, and resulting 
charge of failure to file report on time, dismissed. 


Where a financial report required by Rule 1 7a-5 was filed on 
time albeit in deficient form, charge of late filing, dismissed, 
because deficiencies were not basic enough to sustain a 
charge of failure to file. 


Where requrest for an extension of time within which to file 
annual report required by Commission's Rule 17a-5 was 
denied after the expiration of the ten-day period referred to 
in subdivision (d) of that rule, Ae/d, denial a nullity so that the 
request for an extension must be deemed to have been 
granted. 


Grounds for Remedial Action 
Public Interest 
Practice and Procedure 


Scope of the Issues Considered in Remedial Proceedings un- 
der the Securities Exchange Act 


Where the order that instituted remedial broker-dealer 
proceedings raised no fraud issue and allegations therein 
related solely to the Securities Act’s registration and 
prospectus-delivery requirements and to the financial re- 
porting obligations that the Exchange Act imposes on 
registered brokers and dealers, held, hearing officer's 
references to circumstances that he deemed present in the 
case, which were, however, irrelevant to those issues, were 
clearly erroneous. A wide variety of factors can properly be 
considered on the question of sanctions. But it is grossly im- 
proper to look at derelictions that were never charged, let 
alone found. 


Practice and Procedure 
Rules of Practice 
Scope of Review 


Where the Commission's staff contended that sanctions im- 
posed by the administrative law judge were inadequate but 
had not sought review on that issue, and where Commission 
had not chosen to review the sanctions’ possible inadequacy 
on its own motion, held, question of inadequacy is not 
before the Commission and arguments addressed to that 
issue cannot be considered by it. Rule 17(g) of the Com- 
mission’s Rules of Practice so provides. 


APPEARANCES 
Charles J. Hecht, for respondents. 


Michael J. Wolensky and Charles G. Harper, for the Division 
of Enforcement of the Commission. 


International Shareholders Services Corporation (‘the firm’) 
and Howard M. Jenkins, the firm's chief executive and prin- 
cipal stockholder, appeal from an administrative law judge's 
initial decision holding that: 
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(A) They willfully violated the Securities Act's registra- 
tion and prospectus-delivery requirements by offering, 
selling, and delivering after sale the 12% promissory 
notes of Continental Land Management Corporation 
and Continental Land Development One, Inc. 
(hereinafter referred to collectively as ‘‘Continental’’) 
when no Securities Act registration statement had 
ever been filed with respect to those securities. 


(B) The firm willfully violated Section 17(a) of the 
Securities Exchange Act and our Rule 17a-5 
thereunder by failing to file on time three of the annual 
reports of financial condition required by that rule. 


(C) Jenkins willfully aided and abetted the willful 
violations referred to in the preceding paragraph. 


(D) The firm’s registration as a broker and dealer 
should be suspended for six months. 


(E) Jenkins should be suspended from association 
with any broker or dealer for that same six months.' 


For the reaons stated below, after an independent review of 
the record, we agree with the appellants that the initial deci- 
sion is erroneous and that the proceedings must be dis- 
missed.? 


The Securities Act phase of the case revolves around the 
following circumstances: 


(1) Continental, a Florida corporation in the business 
of subdividing raw Florida land and selling it on the in- 
stallment plan to people who wanted (or who were in- 
duced to think that they wanted) to own land in 
Florida, needed money. 


(2) Continental raised that money by selling its 
aforementioned 12% promissory notes to the public. 


(3) It sold those notes through a number of brokers, 
who acted as agents for it. 


(4) Those brokers, of whom the firm was one, knew 
that the notes were not registered under the Securities 
Act. 


(5) However, they were assured that their selling ac- 
tivities would be proper and lawful, provided that the 
notes were offered and sold only to bona fide residents 
of Florida. 


(6) Respondents, who were themselves Floridians, 
confined their offers and sales of Continental's notes 
to their fellow Floridians. 


(7) And so far as we can tell from the record before us, 
the other brokers involved were also careful to aim 
their sales effort solely at Florida residents. 


(8) But Continental did not rely entirely on the brokers’ 
efforts. It conducted a parallel sales campaign of its 
own. In the course of that drive Continental sold to at 
least nine people who resided in states other than 
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Florida. Moreover, Continental actually knew (not 
merely should have known that those people were 
not Floridians. 


The foregoing shows that the exemption on which the 
respondents relied was in fact unavailable. There was but 
one issue of securities involved.? And ‘a basic condition of 
the exemption is that the entire issue [emphasis in the 
original]... be offered and sold exclusively to residents of 
the state in question.’ It follows that respondents’ Con- 
tinental merchandising effort violated Section 5 of the 
Securities Act. 


But violations cannot become a predicate for disciplinary ac- 
tion unless we find them “willful.” Respondents maintain 
that their violations of the Securities Act were not willful. 
We agree. 


Our staff's contention to the contrary is founded on the 
well-settled proposition that the word “willfully” in Sec- 
tion 15(b) of the Exchange Act ‘means intentionally 
committing the act which constitutes the violation.’® 
The argument runs as follows: 


(1) The acts that constituted the violations were 
respondents’ offers and sales of Continental's un- 
registered notes. 


(2)And respondents intended to make those offers and 
those sales. Their Continental activities were con- 
scious and volitional. No one coerced them. Nor does 
Jenkins claim that he was not in full possession of his 
faculties. 


(3) Moreover, respondents admit that they knew that 
the notes were unregistered. 


(4) O.E.D. — they willfully violated the Securities Act. 


This line of reasoning rests on the familiar principle that ‘No 
showing of an intention to violate the law need be made in 
order to support a finding of ‘willfulness’ in an administrative 
proceeding under the Exchange Act’ and, consequently, 
that willfulness ‘does not require proof of evil motive, or in- 
tent to violate the law, or knowledge that the law was being 
violated.”® Under these principles, if respondents had 
themselves offered or sold notes to persons who were not 
residents of Florida, it would be no defense even on the 
issue of “willfulness’ for them to contend that they did not 
know that sales or offers to non-Floridians would result in a 
violation of the registration requirements. But that is not this 
case. And we believe that applying that line of reasoning to 
these facts leads to an unsound result. 


Although exemption under Section 3(a)(11) was lost in this 
case, making respondents’ sales of the notes a violation, this 
was solely caused by the actions of another person. Con- 
tinental. Respondents were unaware of those actions and 
had no control over them. Indeed, even had respondents 
conducted a reasonable investigation into the conduct of 
Continental, it appears from the record that they could not 
have discovered that Continental was making sales to out- 
of-state purchasers because of Continental’s elaborate ef- 
forts to create an impression of compliance with the exemp- 
tion. 
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In these circumstances, a finding that respondents’ 
violations were ‘willful’ would deprive that term of any 
significant meaning. True, a broker-dealer participating in an 
unregistered distribution of securities purportedly made in 
reliance on an exemption from the Securities Act's registra- 
tion requirements must exercise considerable care to see to 
it that the exemption is in fact available. This means that 
there are situations in which the totality of the cir- 
cumstances necessitates inquiries and investigations with 
respect to the issuer’s entire course of conduct 


But no showing of such circumstances has been made here.° 
Hence it follows that respondents’ violations cannot be 
found ‘‘willful.’"” Our cases, although not explicit, are in ac- 
cord.'° 


IV 


Section 17(a) of the Exchange Act and our Rule 17a-5 
thereunder obligate every registered broker and dealer to file 
an annual report of financial condition with us. Here one of 
the firm's reports is alleged to have been filed 24 days late. 
Another is said to have been 119 days late. And a third was 
allegedly 488 days overdue. 


These allegations are serious because “The requirement that 
financial reports be filed on time... is a keystone of the sur- 
veillance of registered broker-dealers with which we are 
charged in the interest of affording protection to investors, 
and full compliance with it is essential.’'' However, we 
recognize that circumstances alter cases and that an inflexi- 
ble rule mandating filing within the prescribed period—no 
matter what—would be overly harsh. Accordingly, the rule 
provides for extensions of time. 


This provision is found in subdividion (d) of Rule 17a-5, 
which reads: 


“In the event any...broker or dealer finds that he 
cannot file his report for any year within the time 
specified ... without undue hardship, he may file with 
the Commission an application for an extension of 
time to a specified date which shall not be more than 
90 days after the date as of which his financial condi- 
tion is reported. The application shall state the reasons 
for the requested extension and shall contain an 
agreement to file the report on or before the specified 
date. The application shall be deemed granted unless 
the Commission, within ten days after receipt thereof, 
enters an order denying the application.” 


The foregoing quotation is pertinent to two of the three late 
filing charges before us. The first of those charges involved 
the firm's initial 17a-5 report, which was _ concededly 
filed 24 days after the date called for by Rule 17a-5(a)(1)(i). 
Respondents defend by pointing out that: 


(A) They asked for an extension; and 


(B) The report was filed long before the maximum for 
extensions had run out. 


Our staff replies that the extension request was a nullity 
because it was denied. Respondents rejoin that it was the 
denial that was the nullity. They say that the case should be 
treated as though their request had been granted. 


The facts are as follows: 


(1) The report was due on June 1, a Tuesday.'? Thus 
any request for an extension was also due on that 
date. 


(2) But our records show that the firm's extension re- 
quest was stamped in as received by our Atlanta 
Regional Office on June 2—one day too late. 


(3) Hence our staff denied the extension." The letter in 
which it did so said: ‘Since your request for an exten- 
sion was received subsequent to the expiration of the 
initial filing period, we are unable to grant the exten- 
sion as requested.” No other reason for denial was 
stated. 


(4) However, the firm's request for an extension was 
deposited in the mails in Jacksonville on Friday, May 
28. Hence in the normal course of things that request 
should have arrived in Atlanta by the following Tues- 
day, June 1, the date on which it was due. 


We are aware of the provision in our Rule 0-3 under the Ex- 
change Act that ‘‘the date on which papers are actually 
received by the Commission shall be the date of filing 
thereof. .. .” However, under the circumstances of this case, 
including the intervention of a federal holiday and the fact 
that the request appears to have been mailed in due course, 
we are unable to conclude that the date on which the docu- 
ment in question was stamped as received by the Commis- 
sion was, in fact, the date on which that document was “‘ac- 
tually received” and that the document could not have been 
received one day earlier. Consequently, we find that.the first 
of the late filing charges should be dismissed. 


As previously noted, another late filing charge also turns on 
what Rule 17a-5(d) says about extensions of time. Here 
again the firm asked for an extension. And here too its re- 
quest was denied. To make the analogy even closer, in this 
instance, as in the previous one, the denial was a nullity, and 
the request for an extension must be treated as though it 
had been granted. 


Here our Atlanta Regional Office received the firm’s request 
for an extension of time on February 20. On February 28, a 
letter denying that request for failure to comply with certain 
formal requisites was prepared. But though that letter was 
dated February 28, the record shows that it was not mailed 
until March 4. By that time it was too late. The last sentence 
of Rule 17a-5(d) states that “The application shall be 
deemed granted unless the Commission within ten days after 
receipt thereof, enters an order denying the application.” The 
function of dealing with these matters having been 
delegated to our regional administrators,'* the burden is on 
them and on their staffs to get their denial letters into the 
mails within the prescribed ten-day period.'® Here that 
burden was not met. Hence the firm had its extension. 


It is suggested that even if the firm had its extension, as we 
hold it did, the report was still late. This contention rests on 
the fact that this report was first filed in deficient form and 
on the further fact that a report that our staff considered fully 
acceptable did not arrive until 119 days after the initial due 
date. The theory that if a 17a-5 report is not absolutely im- 
peccable when first filed, it is ipso facto late comes up again 
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in connection with the third and the last of the late filing 
charges before us. Indeed, that one rests entirely on the con- 
cept that a deficient filing is no filing at all. The report came 
in on time. But it was deficient in several respects. 


Reports under Rule 17a-5 must be in proper form.'® A report 
that is grossly and palpably deficient, e.g., one that does not 
not meet the minimum audit requirements prescribed by the 
rule or that is not certified by an independent accountant, is 
no report at all.'’? We think it axiomatic that a registrant can- 
not satisfy 17a-5’s requirements by plucking some numbers 
out of the air, putting them on a couple of sheets of paper, 
stapling those sheets together, and mailing them to us on 
time. Someone who did that would be held not to have filed 
at all. 


Here, however, the deficiencies were not of the first order of 
magnitude. The only thing wrong with one report was that 
its security valuation columns didn’t balance. The other was 
unaccompanied by the required supplemental report with 
respect to the firm's payments to the Securities Investor 
Protection Corporation. It also lacked the requisite number 
of manual signatures, the oath required by Rule 17a-5(b)(2), 
and a statement by the accountant that he had reviewed the 
firm's procedures for safeguarding customers’ securities. 


Those deficiencies were not basic enough to vitiate the 
reports. Hence the initial filings cannot be treated as 
nullities. Evidence that those filings fell some distance short 
of total perfection does not support the charges of willful 
failure to file.'® 


V. 


No finding of willful violation can be made on this record. 
The essential statutory predicate for disciplinary action is 
therefore wanting.'® It follows that a dismissal order must 
issue.?° 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS); Commissioner POLLACK not par- 
ticipating. 


George A. Fitzsimmons 
Secretary 





‘Our staff considers these sanctions inadequate. But no 
petition for review raising that issue was ever filed with us. 
Nor did we undertake to review the possible inadequacy of 
the sanctions on our own motion. Hence we have no power 
to do so now. This follows from Rule 17(g)(1) of our Rules of 
Practice, which provides that ‘Review by the Commission of 
an initial decision by a hearing officer shall be limited to the 
matters specified in the order for review. On notice to all par- 
ties, however, the Commission on review may raise and 
determine any other matters which it deems material, with 
opportunity for written or oral argument thereon by the par- 
ties.” See Leo Glassman, Securities Exchange Act Release 
No. 11929 (December 16, 1975), 8 SEC Docket 735,737 n. 
14. 


? Briefs were filed, and oral argument heard. 

3 As we said in Securities Act Release No. 4434, Section 
3(a)(11) Exemptions for Local Offerings (December 6, 
1961): “Whether an offering is ‘a part of an issue’, that is, 
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whether it is an integrated part of an offering previously 
made or proposed to be made... depends essentially upon 
whether the offerings are a related part of a plan or program. 
Unity Gold Corporation, 3 S.E.C. 618, 625 (1938); Peoples 
Securities Company, Securities Exchange Act Release No. 
6176. February 10, 1960 [now reported in 39 S.E.C. 641, 
651-652, affirmed sub nom. Peoples Securities Company v. 
S.E.C., 289 F.2d 268 (C.A. 5, 1961)]. Thus the exemption 
should not be relied upon in combination with another ex- 
emption for the different parts of a single issue where a part 
is offered or sold to nonresidents. 


“The determination of what constitutes an ‘issue’ is not 
governed by state law. Shaw v. U.S., 131 F.2d 476, 480 
(C.A. 9, 1942). Any one or more of the following factors 
may be determinative of the question of integration: (1) are 
the offerings part of a single plan of financing; (2) do the 
offerings involve issuance of the same class of security; (3) 
are the offerings made at or about the same time; (4) is the 
same type of consideration to be received; and (5) are the 
offerings made for the same general purpose.”’ 


Here all of the five factors identified in the foregoing extract 
lead to the conclusion that the notes that Continental sold 
through its own efforts and those that it sold through the 
respondents were parts of the same issue. 


* Quoted from the release cited in the preceding footnote. 
Section 3(a)(11) itself reads: “[T]he provisions of this title 
shall not apply to... any security which is part of an issue 
offered and sold only [emphasis added] to persons resident 
within a single State or Territory, where the issuer of such 
security is a person resident and doing business within, or if 
a corporation, incorporated by and doing business within 
such State or Territory.” As preliminary note 3 to our Rule 
147 under the Securities Act points out, ‘The legislative 
history of that Section suggests that the exemption was in- 
tended to apply only to issues genuinely local in character, 
which in reality represent local financing by local industries, 
carried out through local investments.” (Emphasis added.) 


5 Sections 15(b)(4) and 15(b)(6) of the Exchange Act, as 
amended. 


® Tager v. S.E.C., 344 F.2d 5, 8 n. 16 (C.A. 2, 1965), affirm- 
ing our decision in Sidney Tager, 42 S.E.C. 132 (1964). 


7A. J. White & Co., Securities Exchange Act Release No. 
10645 (February 15, 1974), 3 SEC Docket 550, 551 n. 5. 


®5 Loss, Securities Regulation 3368 (1969 supp.). 


° The administrative law judge seems to have been strongly 
influenced by the fact that Jenkins made no effort to find out 
what Continental was doing. His initial decision says: 


“Of...serious import is that Jenkins entered into 
these transactions with very little knowledge of the 
finances and the general business of the issuer. His 
knowledge... was vague, and he did not adequately 
investigate. .. .Here was a situation which required ex- 
treme caution... and careful investigation before sell- 
ing these notes to unwary investors.” 


It is true that a broker-dealer has a duty to make sufficient 
inquiry about an issuer to supply him with a reasonable basis 
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for recommending that issuer’s securities to his customers. 
But that duty is not in issue here. The order for proceedings 
in this case makes no fraud allegation. Nor does it raise any 
issue that can possibly be deemed to challenge the ade- 
quacy of respondent's investigation of Continental's 
finances. Hence the foregoing quotation from the ad- 
ministrative law judge’s opinion has no bearing on the 
questions presented for decision. 


1° Consider, for example, the cases in which several persons 
sell an unregistered security in reliance on the so-called 
“private placement” exemption given by Section 4(2) of the 
Securities Act and in which one of those persons fails to 
adhere to the stringent limitations that surround that exemp- 
tion. His failure vitiates the claimed exemption. It follows 
that all of the sellers violated the Securities Act. But it does 
not follow that all of them did so willfully. In analyzing these 
cases we have never imputed one man’s willfulness to his 
fellow sellers. On the contrary, we have always looked at the 
facts and the circumstances of each person's case to see 
whether what he did (not what someone else did) could fair- 
ly be deemed willful. See, e.g., R. Baruch & Company, 43 
S.E.C. 13 (1966); John R. Brick, Securities Exchange Act 
Release No. 11763, Investment Advisers Act Release No. 
483 (October 24, 1975), 8 SEC Docket 240. 


Even more in point are the broker-dealer cases in which we 
have heretofore dealt with the very claim that these 
respondents make here, i.e., that offers and sales of un- 
registered securities should not be deemed to have been 
made in willful violation of the Securities Act because the 
offerors and the sellers believed that the intrastate exemp- 
tion was available. When we have rejected that claim and 
have found willful violations on the respondent's part, we 
have done so not because somebody or other made imper- 
missible out-of-state sales but because our study of the 
evidence led us to conclude that the particular respondent 
before us “knew or should have known that no exemption 
under Section 3(a)(11) was available.” Armstrong, Jones & 
Co., 43 S.E.C. 888, 894 (1968), affirmed sub nom. 
Armstrong, Jones & Co. v. S.E.C., 421 F.2d 359 (1970), 
cert. denied, 398 U.S. 958. Our second Armstrong, Jones 
opinion (43 S.E.C. 993 (1968)) denying the respondents’ 
application for a rehearing made this very clear. There we 
pointed out first that the circumstances were sufficient to 
put it in [one of the respondents] on notice that the pur- 
ported purchaser was acting on behalf of non-residents. We 
then observed that we had not attributed “to petitioners any 
knowledge of the transactions involving non-residents which 
were effected by Owens (who owned the firm that un- 
derwrote the offering...) and that this was so even though 
Owens “was then a controlling person of registrant.” 43 
S.E.C. at 994. 


"W. E. Leonard & Co., 39 S.E.C. 726, 727 (1960). See also 
John J. Murphy, 38 S.E.C. 430 (1958); Wanda O. Olds, 37 
S.E.C. 23 (1956). 


'2 When computed by reference to the tests that appear in 
Rule 17a-5, the report was due on May 31. However, May 
31, a Monday, was Memorial Day, a federal holiday. That 
extended the due date to the following day. Our Rule 0-3 
under the Exchange Act (17 C.F.R. § 240.0-3) provides in 
pertinent part that “if the last day on which papers can be 
accepted as timely filed falls on a Saturday, Sunday or holi- 
day, such papers may be filed on the first business day 


following.” Rule 22(j) of our Rules of Practice, applicable to 
adjudicatory proceedings such as these, is to the same 
effect. 


'3 Rule 17a-5(d) still speaks in terms of the Commission 
entering ‘an order denying the application’’ — “within ten 
days after receipt thereof.” But we have delegated the 
authority “to consider applications by brokers and dealers 
for extensions of time within which to file reports required by 
Rule 17a-5, and to grant, and to authorize the issuance of 
orders denying such applications” to our regional ad- 
ministrators. 17 C.F.R. § 200.30-6(c). 


'4 See the preceding footnote. 


'5 Another similarity between this instance and the one 
previously considered is the presence of an intervening 
weekend. So here too the lateness is a lateness of one day. 
But, as the staff quite properly points out in connection with 
the first late filing charge, a rule is a rule. And our rules are 
as binding on our staff as they are on registrants. As the 
Supreme Court said of a somewhat similar situation, “this 
case boils down to an old adage about sauce and geese, 
which need not be given citation.” Midstate Horticultural Co. 
v. Pennsylvania Railroad Co., 320 U.S. 356, 367 (1943). 


'°W. E. Leonard & Co., 39 S.E.C. 726, 727 (1960). 


'’ See Arleen W. Hughes, 27 S.E.C. 629, 630 n. 3 (1948), 
affirmed sub nom. Hughes v. S.E.C., 174 F.2d 969 (C.A.D.C. 
1949). 


'® Had respondents been charged with deficient filings and 
with failure to cure the deficiencies with reasonable dis- 
patch, a different result might be possible. 


' Thus the parties’ clashing contentions as to what the 
public interest would or would not require had willful 
violations been established are now academic. However, the 
record shows misconceptions about the scope of the inquiry 
to be made in assessing sanctions. These are of some con- 
cern to us. Hence we express our views On the point so that 
our staff and our administrative bench will be better able to 
avoid errors of this sort in future. 


Under the heading ‘Public Interest” the staff asked the ad- 
ministrative judge to find that ‘It is in the public interest to 
note that Registrant and Jenkins conducted little, if any, ex- 
amination of the financial condition and business operations 
of Continental ...prior to soliciting customers to purchase 
their securities...and those companies are now in 
bankruptcy resulting in default on payments to investors.” 
The tenor of the initial decision suggests that the ad- 
ministrative judge agreed with the staff that these factors 
were pertinent. See p. 6, n. 9, supra. But for the reasons 
stated in part III of this opinion, respondents’ investigation of 
Continental's finances and Continental's bankruptcy were 
wholly outside the framework of the order for proceedings. If 
the staff thought that it had a case in these areas, it should 
have touched on them in its pleading. Or, having failed to do 
so the first time around, it should have amended that 
pleading to raise fraud and quasi-fraud issues. 


Assessing the nature of the remedial action that the public 
interest calls for under the concrete circumstances of a par- 
ticular case is a serious and an onerous task. Many factors 
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(some of them more easily felt than articulated) are worthy 
of consideration. The respondent's history in the securities 
business is certainly of great weight. The case of a respon- 
dent whose history shows him to be a chronic violator is not 
to be equated with a case of an isolated indiscretion by 
someone with a long and a previously unblemished record. 
The range of inquiry is broad. But it is not limitless. Miscon- 
duct that has been pleaded, proved and found is one thing. 
Suspected misconduct that has never even been alleged, let 
alone found, is quite another. Demonstrated misconduct 
found in other proceedings before us, before the courts, or 
before the securities industry's self-regulatory bodies weighs 
heavily in the balance. But mere suspicion has no proper 
part in our proceedings. Here the issues before the ad- 
ministrative law judge related solely to the validity of the 
respondents’ claim to the intrastate exemption from the 
Securities Act's registration and prospectus-delivery re- 
quirements and to the respondents’ alleged breaches of the 
financial reporting obligations that the Exchange Act im- 
poses on registered brokers and dealers. Fraud had no more 
bearing on those matters than did the Rule against 
Perpetuities. The staff having chosen to frame its case as it 
did, no account at all should have been taken of either Con- 
tinental’s bankruptcy or of the supposedly inadequate depth 
of respondents’ inquiry into Continental's finances. 


20 Thus we find it unnecessary to reach the respondents’ 
points about certain alleged procedural errors that are said 
to have hampered the defense. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12389A/June 8, 1976 


Admin. Proc. File No. 3-4473 
In the Matter of 


INTERNATIONAL SHAREHOLDERS SERVICES 
CORPORATION 

538 Florida National Bank Building 

Jacksonville, Florida 

(8- 16150) 


HOWARD M. JENKINS 
DISMISSAL ORDER 


On the basis of the Commission's opinion issued this day, it 
is ORDERED that these proceedings be, and they hereby 
are, dismissed. By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12517/June 4, 1976 
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NOTICE OF FILING OF PROPOSED RULE CHANGE BY THE 
PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-PHLX-76-13 


The Philadelphia Stock Exchange, Inc. submitted on June 1, 
1976 a proposed rule change under Rule 19b-4 to provide a 
more efficient and economical means for executing com- 
bined option-underlying stock orders. 


Publication of the submission is expected to be made in the 
Federal Register during the week of June 7, 1976. In order 
to assist the Commission to determine whether to approve 
the proposed rule change or institute proceedings to deter- 
mine whether the proposed rule change should be disap- 
proved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference should 
be made to File No. SR-PHLX-76-13. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available at 
the principal office of the abovementioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12518/June 7, 1976 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(SR-PBW-76-6) 
ORDER APPROVING PROPOSED RULE CHANGE 


On April 12, 1976, the Philadelphia Stock Exchange, Inc. 
(“PHLX")' filed with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the “‘Act’’), as 
amended by the Securities Acts Amendments of 1975, and 
Rule 19b-4 thereunder, copies of a proposed rule change to 
permit PHLX to monitor and regulate transactions of its of- 
ficers and employees in underlying securities which are the 
subject of options trading on that exchange and permit of- 
ficers and employees of PHLX to engage in transactions in 
options listed other than on PHLX. The Pacific Stock Ex- 
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change, Inc. ("PSE") and the Chicago Board Options Ex- 
change, Inc. ("CBOE") presently have provisions that are like 
PHLX’s proposal.? 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12332, April 12, 1976) and by publication 
in the Federal Register (41 Fed. Reg. 16535, April 19, 
1976). 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular, the requirements of Section 6 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change filed with the Com- 
mission on April 12, 1976, be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





' The Exchange’s name was recently changed from the PBW 
Stock Exchange, Inc. to the Philadelphia Stock Exchange, 
Inc.; the file number referenced above (SR-PBW-76-6) con- 
tained the Exchange’s prior initials (PBW) and was assigned 
before the name-change. 


2 CBOE Constitution Article XI, Section 11.4 and PSE Rule 
VI, Section 85. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12519/June 7, 1976 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-AMEX-76-1) 
ORDER APPROVING PROPOSED RULE CHANGE 


On January 8, 1976, the American Stock Exchange filed 
with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “‘Act’’), as amended 
by the Securities Acts Amendments of 1975, and Rule 19b- 
4 thereunder, copies of a proposed rule change. The pro- 
posed rule change would conform the Exchange's net capital 
rule and business restriction and reduction requirements to 
the standards of Commission Rule 15c3-1. 


Notice of the proposed rule change together with the terms 


of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12369 (April 23, 1976)) and by publication 
in the Federal Register (41 Fed. Reg. 18174 (April 30, 
1976)). 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular, the requirements of Section 6, 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the above-mentioned proposed rule change 
be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12520/June 7, 1976 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(SR-PBWSE-76-1) 
ORDER APPROVING PROPOSED RULE CHANGE 


On February 18, 1976, the Philadelphia Stock Exchange 
filed with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act’’), as amended 
by the Securities Acts Amendments of 1975, and Rule 
19b-4 thereunder, copies of a proposed rule change. The 
proposed rule change would conform the Exchange's net 
capital requirements to the standards of Rule 15c3-1. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12368 (April 23, 1976)) and by publication 
in the Federal Register (41 Fed. Reg. 18372 (May 3, 1976)). 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular, the requirements of Section 6, 
and the rules and regulations thereunder. 


‘IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 


of the Act, that the above-mentioned proposed rule change 
be, and it hereby is, approved. 
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For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12521/June 8, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5717/June 8, 1976 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12522/June 8, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 ("Exchange Act’’) the single ten day suspension of ex- 
change and over-the-counter trading for the period com- 
mencing at 12:01 p.m. (EDT) on June 8, 1976 and ter- 
minating at midnight (EDT) on June 17, 1976 of the 
securities of Dyna Graphics International Inc., a Utah cor- 
poration with principal executive offices located at 1105 
South Anaheim Boulevard, Anaheim, California 92805. 


The Commission ordered the trading suspension because of 
the lack of adequate and accurate information available to 
the public concerning the company’s financial condition and 
operations. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for prompt 
enforcement action. 
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lf any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspen- 
sion desires to show that such suspension is not necessary 
in the public interest or for the protection of investors, he 
may petition the Commission that it not renew the suspen- 
sion. Such petition should be filed with the Commission in 
accordance with the procedure set forth in Securities Ex- 
change Act Release No. 12361 dated April 22, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12523/June 8, 1976 


Admin. Proc. File No. 3-4492 
In the Matter of 


ROALD GEORGE GREGERSEN 
1101 Continental Bank Building 
Salt Lake City, Utah 


RICHARD LEE CHATHAM 
12489 East Cedar Circle 
Aurora, Colorado 


OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 

Grounds for Remedial Sanctions 

Failure to Comply with Net Capital Requirements 


Violations of Antifraud, Registration and Escrow Provisions 
in connection with Regulation A Offering 


Failure to Comply with Recordkeeping and Reporting Re- 
quirements 


Where officers of registered broker-dealer were found 
responsible for firm's net capital deficiencies; for fraud and 
violations of registration and escrow provisions in connec- 
tion with Regulation A offering; and for firm's failure to com- 
ply with recordkeeping and reporting requirements, he/d, bar 
of officers appropriate, particularly in light of deliberate 
deception they practiced on regulatory authorities in an ef- 
fort to conceal firm's net capital situation. 


APPEARANCES: 


James N. Barber, of Meredith, Barber & Day, for 
respondents. 


John £. Jones and Gregory L Guilford, of the Denver 
Regional Office of the Commission, for the Division of En- 
forcement. 


From the adverse decision of an administrative law judge, 
Roald George Gregersen and Richard Lee Chatham, who 
both served at various times as president of the former 
broker-dealer firm of Gregersen & Co., Inc. (‘"G Co.” or ‘the 
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firm’), appeal.' The hearing officer concluded that both 
Gregersen and Chatham should be barred from the associa- 
tion with any broker or dealer. 


The administrative law judge found that, as of various dates 
during the period April 30 to August 20, 1973, respondents 
willfully aided and abetted G. Co.'s violations of net capital 
provisions. Respondents claim that there were no violations. 
They assert that various G Co. assets should have been in- 
cluded in the firm’s net capital to the extent of certain bank 
loans which the assets secured. The hearing officer's find- 
ings with respect to the circumstances surrounding those 
loans and their ostensible collateral are not challenged on 
review. We summarize them below. 


During the period in question, Mr. P, a bank vice president 
and branch manager, had a “special relationship” with 
respondents. Under the bank’s rules, Mr. P could only grant 
loans not exceeding $25,000 per borrower without ob- 
taining the prior approval of the bank's loan committee. Even 
loans within that limit had to be submitted to the committee 
for subsequent review and approval. Despite these restric- 
tions, Mr. P, on his own authority and without disclosure to 
his superiors, extended loans to G Co. which, according to G 
Co.'s records, totalled more than $415,000 by July 31, 
1973. The loans were not only unauthorized, but their terms 
were wholly out of line with the bank’s normal lending 
policies. Mr. P accepted collateral which for the most part 
was not of a quality generally acceptable to the bank, and 
permitted G Co. to retain possession of securities which in 
part purportedly secured the loans. 


In June 1973, staff examiners from the National Association 
of Securities Dealers, Inc. (’NASD”) and this Commission 
investigated G Co.'s net capital situation. They could find 
nothing in the firm's records pertaining to collateralization of 
its indebtedness to the bank. On the day following their re- 
quest for documentation, Chatham furnished three letters, 
two from Mr. P to G Co. and one from G Co. to Mr. P, which 
listed various illiquid assets purportedly securing the loans. 
These included certain securities, receivables and fixed 
assets, as well as such items as prepaid expenses, G Co.'s 
organization costs and the firm’s membership on the Inter- 
mountain Stock Exchange. The lists of collateral and the 
valuations attributed thereto had been prepared, not by Mr. 
P or other bank officials, but by Chatham. Mr. P testified 
with respect to these documents that he had been told by 
Chatham that G Co.'s net capital compliance was being in- 
vestigated, and that the firm would be aided if it could 
satisfy the examiners concerning ‘‘the value of the assets in 
relationship to the loan.” 


It is extremely doubtful whether any assets of G Co. were 
actually pledged to the bank prior to late June 1973. Even 
as to the subsequent period, it is difficult to determine the 
extent to which the bank had a security interest in G Co.'s 
assets. Moreover, Mr. P made no effort to evaluate the 
assets listed as collateral on the three letters. Most of those 
assets were not acceptable security for any bona fide bank 
loan. 


During the period in question, our net capital rule required 
that a broker-dealer’s net worth be adjusted by deducting all 
“assets which [could not] be readily converted into cash 


(less any indebtedness secured thereby). Respondents 
argue that any deductions from the firm’s net capital for the 
illiquid assets securing the bank loans should be reduced by 
the amounts borrowed on those assets. They assert that, 
with these adjustments, there would be no net capital 
violations. 


These contentions are without merit. As the hearing officer 
pointed out, the illiquid assets ostensibly securing the bank 
loans were includable in G Co.'s net capital only to the ex- 
tent that they constituted bona fide collateral for those 
loans.? It is quite clear that the assets in question did not 
meet that test. Indeed, respondents do not even contend 
that they did. Instead they argue that the language of the net 
capital rule did not give them fair notice that “bona fide 
collateralization’’ was required. They assert that, even 
though the documentation of the assets’ collateral status 
was ‘Somewhat ambiguous,” substantial portions of the 
assets were ultimately delivered to the bank under a general 
pledge agreement. These arguments are frivolous. Aside 
from the fact that a 1967 interpretive release specified that 
collateral must be bona fide,* it should have been obvious 
that the rule did not contemplate arrangements of the sort 
respondents set up here in an effort to evade our net capital 
requirements.® 


Chatham argues that, since he resigned as an officer and 
director of G Co. as of April 20, 1973, he cannot be held 
responsible for the net capital violations. He asserts that, 
after that date, he merely acted as a ‘‘consultant”’ in advising 
G Co. as to its net capital computations and in dealing with 
investigators from this Commission and the NASD. We can- 
not agree. As the hearing officer noted, Chatham continued 
to perform the functions of a G Co. official even after his 
resignation, at least in the net capital area. He participated in 
calculating G Co.'s net capital position, and he represented 
G Co. in its dealings with Mr. P and the bank. 


We conclude, as did the hearing officer, that respondents 
willfully aided and abetted G Co.'s violations of Section 
15(c)(3) of the Securities Exchange Act and Rule 15c3-1 
thereunder. 


In 1973, G Co. was underwriter, on a “best efforts’ basis, 
for a public offering of 250,000 shares of common stock of 
Fabri-Glas, Inc. at $2 per share. The offering was made pur- 
suant to a claimed Regulation A exemption from the 
Securities Act's registration requirements.® Under the terms 
of the offering, G Co. was required to sell at least $175,000 
worth of stock (87,500 shares) within 120 days of the date 
of the offering circular (January 11, 1973) or all proceeds 
would be returned to investors. An escrow agreement, 
designed to conform to the requirements of Rule 15c2-4 un- 
der the Exchange Act,’ required G Co. to transmit sales 
proceed to an escrow account at a bank within three 
business days after they were received. On April 9, 1973. 
$175,000 (minus a small escrow fee) was transmitted from 
the escrow account to Fabri-Glas. 


The hearing officer found that (1) statements in the offering 
circular concerning the transmission of customers’ funds to 
the escrow account, the closing of the escrow, and the use 
of the proceeds of the offering were materially misleading; 
(2) because of that fact, and because Fabri-Glas stock was 
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offered to customers in advance of the time specified in 
Regulation A, the claimed exemption from registration was 
unavailable; and (3) G Co. violated Rule 15c12-4 by failing 
to transmit promptly to the escrow account the payments it 
received for Fabri-Glas stock. He concluded that Gregersen 
willfully aided and abetted G Co.'s violations of registration 
and antifraud provisions, and that Gregersen and Catham 
willfully aided and abetted its violations of Rule 15c2-4. 


Regulation A requires that copies of a notification and offer- 
ing circular be filed with the appropriate regional office of 
this Commission at least 10 business days prior to com- 
mencement of an offering. A new 10-day waiting period 
begins each time an amendment to the notification is filed, 
but that period may be shortened upon request.® Here Fabri- 
Glas filed amendments to its notification on March 21 and 
April 2, 1973. The 10-day waiting period required by the 
April 2 amendment was shortened to expire at midnight on 
April 6. But G Co. effected a substantial number of Fabri- 
Glas sales prior to April 6. And, contrary to the offering cir- 
cular and the requirements of Rule 15c2-4, funds received 
from customers were not promptly transmitted to the es- 
crow account. Although G Co. began receiving such funds as 
early as March 26, no deposit was made in that account un- 
til April 9, when $175,000 was deposited in one lump sum. 


Respondents concede that sales were made beginning on 
March 26, but claim that they acted in the good faith belief 
that the waiting period required by Regulation A had ex- 
pired. They assert that when G Co. was notified, after April 
2, that an amendment had been filed requiring a new 
waiting period, it suspended further sales and informed 
Fabri-Glas purchasers that they could either get a refund or 
keep the funds paid in as free credit balances in their ac- 
counts pending termination of the waiting period. 
Respondents further claim that, ‘on the whole,” confir- 
mations were not issued until April 9, after the waiting 
period had expired, and that earlier confirmations were 
“vitiated’’ by the action G Co. took after it was notified of the 
amendment. Thus, they argue, there was no delay in placing 
customers’ funds in the escrow account. 


Respondents’ version of the facts is based on Chatham’s un- 
corroborated testimony. However, the hearing officer refus- 
ed to credit that testimony and we find no basis for distur- 
bing his assessment. We note that, contrary to their position 
before us, respondents conceded in their brief to the hearing 
officer that G Co. was notified on or about March 26 ‘that in 
order for the Regulation A exemption to be effective an 
amendment to the offering circular would have to be 
filed..." Yet, as the hearing officer pointed out, G Co. made 
sales of Fabri-Glas stock and sent confirmations to 
customers on various dates between March 26 and April 9. 
Thus we cannot credit respondents’ claim that they acted in 
good faith. 


As previously noted, the hearing officer also found the Fabri- 
Glas offering circular materially misleading with respect to 
the closing of the escrow and the use made of the proceeds 
of the offering. We agree with his conclusions. 


Despite the fact that G Co. terminated the offering and 
turned the proceeds over to the issuer on April 9, 1973, G 
Co.'s own records show that only 64,674 of the required 
minimum of 87,500 shares had been purchased and paid 
for. The remaining 22,826 shares were carried as an asset 
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on G Co.'s balance sheet under the label “underwriting 
receivables.” In early August, G Co. finally “took down” 
these shares for its own account. Further, contrary to the 
offering circular’s statements as to the intended use of the 
proceeds of the offering, a substantial part of those proceeds 
was loaned to G Co. On April 9, Fabri-Glas, which according 
to the offering circular was insoivent, issued a check to G Co. 
for $62,793 which was credited to Fabri-Glas’s account at 
that firm. We agree with the hearing officer's conclusion that 
the account had been set up in an effort to disguise the loan 
of this money to G Co. and its subsequent repayment. Also 
on April 9, Fabri-Glas purchased a $50,000 “thrift cer- 
tificate’’ which was assigned to G Co. on April 30.° 


Respondents point out that, as of April 9, G Co. had issued 
confirmations for the sale of Fabri-Glas shares exceeding the 
required minimum of 87,500. Subsequently, however, some 
customers cancelled their orders while, in other instances, 
customers paid for their stock with checks that “bounced”. 
Respondents argue that G Co. had binding contracts, en- 
forceable under Utah law, for the sale of the requisite 
number of shares, and was therefore justified in using some 
of its own funds to make up the deficit and close the escrow. 
As for the loans made to G Co., respondents admit that the 
firm received ‘temporary use of some of the proceeds of the 
Fabri-Glas offering.” But they argue that Gregerson cannot 
be blamed if Fabri-Glas chose not to follow the provisions of 
the offering circular once it received the proceeds from the 
underwriter. 


We cannot accept these contentions. The clear import of the 
offering circular was that the offering would be aborted un- 
less the required minimum number of shares was purchased 
and paid for by public investors within a specified period of 
time. And Gregersen’s disclaimer of responsibility for the 
manner in which Fabri-Glas used the proceeds of the offer- 
ing is hardly warranted in light of Fabri-Glas’s immediate 
loan to G Co. and the effort made to conceal that loan. 


Gregersen further argues that any violation by him of Sec- 
tion 5 of the Securities Act was not willful. He points out 
that Fabri-Glas’s claimed Regulation A exemption was not 
suspended by this Commission until long after the offering 
was over '° and asserts that at the time he had no reason to 
believe the exemption unavailable. Chatham objects to any 
findings of violation by him in connection with the Fabri-Glas 
offering. He asserts that the arrangements were ‘primarily’ 
made by Gregersen who should bear the entire respons- 
ibility. 


But the suspension of Fabri-Glas’s Regulation A exemption 
was due in large measure to Gregersen’s misconduct. Thus, 
it is entirely appropriate to find him a willful violator of Sec- 
tion 5. Chatham was only charged with violating Rule 15c2- 
4. As the hearing officer found, the record clearly establishes 
his responsibility, as well as that of Gregersen, for the late 
deposit of funds in the escrow account at a time when 
Chatham was still president of G Co. 


We conclude, as did the hearing officer, that Gregersen 
willfully aided and abetted G Co.'s violations of Sections 


5(a), 5(c) and 17(a) of the Securities Act and Section 10(b). 


of the Exchange Act and Rule 10b-5 thereunder. We also 
agree with the administrative law judge that Gregersen and 
Chatham willfully aided and abetted G Co.'s violations of 
Section 15(c)(2) of the Exchange Act and Rule 15c2-4 





¢ 


€®@ 


¢@ 


1@ 


‘@ 





‘@ 


1@ 
> 
@- 


thereunder. 
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(a) The hearing officer found that respondents aided and 
abetted G Co.'s violations of recordkeeping provisions. We 
agree with respect to the following: 


(1) Entries reflecting customer purchases of Fabri- 
Glas stock were not made in customers’ accounts until 
April 9 and 10, 1973, even though sales were effected 
and payments received as early as March 26; 


(2) G Co.'s records did not reflect the loans made to G 
Co. by Fabri-Glas; and 


(3) Fabri-Glass’s customer account with G Co. was 
used to disguise one of those loans. 


Respondents argue that adequate personnel had been hired 
to keep proper records, and that respondents should not be 
held accountable merely because of their status at G Co. But 
these recordkeeping infractions cannot be viewed in isola- 
tion. They were an integral part of the misconduct involving 
the Fabri-Glas offering and reflected managerial decisions in 
which respondents participated. Accordingly, we find that 
Gregersen and Chatham willfully aided and abetted 
violations by G Co. of Section 17(a) of the Exchange Act and 
Rule 17a-3 thereunder. 


(b) Rule 17a-5(n) under the Exchange Act, as in effect dur- 
ing 1973, required a broker-dealer to file with the Commis- 
sion and furnish to customers, on a quarterly basis, a 
balance sheet and net capital computation. In June 1973, G 
Co. filed a report comprising those documents as of May 31, 
1973. However, the bank loans G Co. had received through 
Mr. P were improperly omitted from ‘aggregate in- 
debtedness” in the net capital computation, and no mention 
was made of the money G Co. owed to Fabri-Glas. We 
therefore affirm the hearing officer's conclusion that 
respondents willfully aided and abetted G Co.'s violation of 
Section 17(a) of the Exchange Act and Rule 17a-5 
thereunder. 


(c) G Co. did not give the required telegraphic notice of its 
net capital and recordkeeping deficiencies or file the re- 
quired reports in connection therewith. Accordingly, 
respondents willfully aided and abetted G Co.'s violations of 
Section 17(a) of the Exchange Act and Rule 17a-11 
thereunder. 


(d) Schedule D of Form BD (the application for broker- 
dealer registration), which must be filed for every officer and 
director of a broker-dealer, requires a ‘‘complete, con- 
secutive statement of all business experience and employ- 
ment for the past 10 years.” The hearing officer found that G 
Co. failed promptly to amend its application to disclose that 
certain of its officers and directors were associated with one 
or more of three companies: First Utah Underwriters, Inc.,"' 
Chatham Corporation and Suite 500 Corporation, G Co.'s 
parent. He found Gregersen responsible for all of these in- 
fractions and Chatham, for the failure to report his position 
as president of Suite 500. 


Respondents argue that it was unnecessary to make dis- 
closure with respect to Suite 500 since that company was 


nothing more than a repository for G Co. stock. However, the 
record shows that Suite 500 was a holding company for two 
other firms as well as G Co., and there is no evidence to sup- 
port respondents’ claim that the other firms did no business. 
We find that, in the indicated respects, Gregersen and 
Chatham willfully aided and abetted G Co.'s violations of 
Section 15(b) of the Exchange Act and Rule 15b3-1 
thereunder.'? 


As noted above, the hearing officer concluded that 
Gregersen and Chatham should be barred from association 
with any broker or dealer. Respondents argue that these 
sanctions are too severe and assert that they acted in good 
faith in conducting G Co.'s business. 


Had respondents in fact acted in good faith, less severe 
sanctions would have been warranted. But their serious mis- 
conduct in connection with the Fabri-Glas offering is incon- 
sistent with that claim as is the manner in which they acted 
with respect to G Co.'s massive net capital deficiencies.'* 
The factor which led the administrative law judge to con- 
clude that respondents must be excluded from the securities 
business was the deliberate deception which they practiced 
on this Commission and the NASD in order to conceal those 
deficiencies. As the hearing officer stated: 


[Respondents] sought to mislead... regulatory 
authorities concerning their relationship and 
arrangements with the bank, which were crucial to an 
evaluation of [G Co.'s] net capital position. There can 
be no question that Gregersen, an experienced 
businessman, and Chatham, who came to [G Co.] with 
a background of compliance work for the NASD, were 
aware that [Mr. P] was dispensing the bank’s funds on 
an essentially unsecured basis. Yet in their contacts 
with NASD and Commission personnel they persisted 
in portraying the bank loans as normal secured loans 
and they sought to pass off documents prepared inter- 
nally... as bank documentation.” 


Such circumstances make no case for leniency. 

An appropriate order will issue. 

By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS); Commissioner POLLACK not par- 
ticipating. 


George A. Fitzsimmons 
Secretary 





' G Co. withdrew its broker-dealer registration prior to the in- 
stitution of these proceedings. Gregersen was president of 
the firm from the time it became registered in May 1970 un- 
til October 1972. In that month, Chatham became president 
and Gregersen, chairman of the board of directors and chief 
executive officer. When Chatham resigned as president in 
April 1973, Gregersen again assumed that post. 


2 Rule 15c3-1(c)(2)(ii) under the Securities Exchange Act. 
3 Goffe-Carkener-Blackford Securities Corporation, Se- 
curities Exchange Act Release No. 11690 (September 29, 
1975), 7 SEC Docket 985, 986. 

* Securities Exchange Act Release No. 8024, p. 8 (January 
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18, 1967). 


5 See the quotation from the administrative law judge's in- 
itial decision at the end of this opinion. 


® On April 22, 1974, Fabri-Glas’s claimed Regulation A ex- 
emption was permanently suspended. Fabri-Glas, Inc., 
Securities Act Release No. 5485, 4 SEC Docket 154. 


7 That rule, as pertinent here, made it a fraudulent practice 
for G Co. to accept money from investors unless the funds 
were promptly transmitted to a bank which had agreed in 
writing to hold them in escrow for the persons having the 
beneficial interests therein until “the appropriate event or 
contingency .. . occurred.” 


® Rule 255 under the Securities Act. 

9 The certificate was subsequently returned to Fabri-Glas. 
10 See n. 6, supra. 

'’ Respondents’ arguments confuse this corporation with 
First Utah Underwriting Corporation, the original name of G 
Co. 

'2 We are unable to find on the basis of the record before us 
that Gregersen failed to exercise reasonable supervision in 
connection with transactions in the common stock of Silver 


Exploration, Inc. 


13 The deficiencies ranged from $27,783 to $328,628. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12523/June 8, 1976 


Admin. Proc. File No. 3-4492 
In the Matter of 


ROALD GEORGE GREGERSEN 
1101 Continental Bank Building 
Salt Lake City, Utah 


RICHARD LEE CHATHAM 
12489 East Cedar Circle 
Aurora, Colorado 


ORDER IMPOSING REMEDIAL SANCTIONS 

On the basis of the Commission's opinion issued this day, it 
is 

ORDERED that Roald George Gregersen and Richard Lee 


Chatham be, and they hereby are, barred from being 
associated with any broker or dealer. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12524/June 8, 1976 2 » @ 


In the Matter of 


THE OPTIONS CLEARING CORPORATION 

6150 Sears Tower 

233 South Wacker Drive 

Chicago, Illinois €@ 


(SR-OCC-76-2) 


ORDER APPROVING PROPOSED RULE CHANGE SUB- 
MITTED BY THE OPTIONS CLEARING CORPORATION 
(File No. SR-OCC-76-2) 


On March 30, 1976, The Options Clearing Corporation ¢@ 
(“OCC”) submitted, pursuant to Section 19(b) of the 

Securities Exchange Act of 1934 (the ‘‘Act”) and Rule 1 9b- 

4 thereunder, a proposed rule change amending Rule 604 of 

the Rules of The Options Clearing Corporation. The rule 

change codifies OCC’s treatment of the custody of margin 

deposits held by OCC on behalf of OCC’s clearing members. ce 
In accordance with Section 19(b) of the Act and Rule 19b-4 

thereunder, notice of the proposed rule change was pub- 

lished in the Federal Register (41 F. R. 17826, June 2, 

1976), and the public was invited to submit comments. 

Notice of the filing and an invitation for comments also 

appeared in Securities Exchange Act Release No. 34- 

12355, April 20, 1976. No letters of comment were receiv- {@ 
ed. 


contained in File No. SR-OCC-76-2 and finds that it is con- 

sistent with the requirements of the Act and the rules and 

regulations thereunder applicable to registered clearing 

agencies and, in particular, the requirements of Section 17A 7) 
and the rules and regulations thereunder. 


The Commission has reviewed the proposed rule change @ 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change contained in File 
No. SR-OCC-76-2 be, and hereby is, approved. 


For the Commission, by the Division of Market Regulation, -@ 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








* 
SECURITIES EXCHANGE ACT OF 1934 
Release No. 12525/June 9, 1976 
SEE 
INVESTMENT ADVISERS ACT OF 1940 e 
Release No. 519/June 9, 1976 
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SECURITIES EXCHANGE ACT OF 1934 


oe... No. 12526/June 9, 1976 


n the Matter of 


SINGER & MACKIE INC. 
40 Exchange Place 
New York, New York 


NATHAN SHAPIRO 
3024 Trinity Road 
Bellmore, Long Island, N.Y. 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker dealer proceedings under the Securities Ex- 
change Act of 1934, Singer & Mackie Inc. and Nathan 
Shapiro have submitted an offer of settlement which the 
Commission has determined to accept. 


On the basis of the order for proceedings and the offer of 
settlement, and without admitting or denying the allegations 
in the order for proceedings, it is found that Singer & Mackie 
Inc. and Nathan Shapiro wilfully violated and wilfully aided 
and abetted violations of Section 15(c)(2) of the Securities 
Exchange Act of 1934 and Rule 15c2-7 thereunder; and 
that Nathan Shapiro wilfully violated and wilfully aided and 
abetted violations of Section 10(b) of the Securities Ex- 
change Act of 1934 and Rule 10b-5 thereunder; and that it 
is in the public interest to impose the sanctions specified in 
the offer of settlement. 


Accordingly, it is ordered that: 


(1) Singer & Mackie, Inc. is prohibited for a period of 
28 calendar days from furnishing to any inter-dealer 
quotation system any bid or asked quotation with 
respect to any security as to which it has not furnished 
any quotation during the 30 calendar days prior to the 
effective date of this order, which is to be at the open- 
ing of business on the day following the date of this 
order. 


(2) Nathan Shapiro is suspended for a period of 28 
calendar days from association with any broker or 
dealer, effective at the opening of business on the day 
following the date of this order. 


(3) The findings of fact and conclusions of law with 
respect to Singer & Mackie, Inc. and Nathan Shapiro 
contained in the Initial Decision of February 28, 1975 
are hereby withdrawn. 


As a showing of good faith, Singer & Mackie, Inc. under- 
takes to contribute $981.25, its gross profit from the trading 
of Logos Development Corp. securities, to a recipient in ac- 
cordance with a plan to be submitted and approved by the 
Commission's staff. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12527/June 9, 1976 


Admin. Proc. File No. 3-5030 
In the Matter of 


ARNOLD GERSTEIN 
11 Goodhart Drive 
Livingston, New Jersey 


ORDER INSTITUTING PROCEEDINGS AND IMPOSING 
REMEDIAL SANCTIONS 


In connection with a proposed administrative proceeding, 
Arnold Gerstein, a former securities salesman with Reynolds 
Securities, Inc. and Bache & Co., has submitted an Offer of 
Settlement which the Commission has determined to 
accept. Solely for the purpose of these proceedings and any 
other proceedings pursuant to specified Sections of the Ex- 
change, Securities, Investment Advisers, Investment Com- 
pany and Securities Investor Protection Acts, and without 
admitting or denying the findings herein, the Respondent 
consents to the finding and sanctions set forth below. 


Accordingly, IT 1S ORDERED that proceedings pursuant to 
Section 15(b) of the Securities Exchange Act be, and they 
hereby are, instituted. 


On the basis of the Order for Proceedings and the Offer of 
Settlement, it is found that on January 30, 1976, the United 
States District Court for the District of New Jersey per- 
manently enjoined the Respondent from violating Section 
17(a) of the Securities Act, Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder.' 


In view of the foregoing, it is in the public interest to impose 
the sanctions specified in the Offer of Settlement. 


Accordingly, IT 1S ORDERED that Arnold Gerstein be, and 
he hereby is, barred from association with any broker, dealer, 
investment adviser, or registered investment company, 
effective at the opening of business on the second Monday 
after the date of this order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





' SEC v. Gerstein, Civil 75-2117 (D.N.J., January 30, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12528/June 9, 1976 


SETTLING DISPUTES BETWEEN CUSTOMERS AND 
REGISTERED BROKERS AND DEALERS 


Development of Nationwide Procedures 


The Commission today invited all interested persons to sub- 
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mit in writing their ideas for a procedure that will be 
available nationwide through the self-regulatory 
organizations to investors for settling disputes arising out of 
dealings in securities between a customer and a registered 
broker-dealer. 


In a letter to President Ford on January 8, 1976, Chairman 
Hills reported upon the actions that had been and would be 
taken at the Securities and Exchange Commission to imple- 
ment the President's four point regulatory program.' The 
third point of that program was the matter of responsiveness 
to consumers, including the handling of investor complaints. 
The Chairman reported that two programs would be 
developed in response to the need to deal more effectively 
with investor complaints. 


The first of these two programs is underway. On May 20, 
1976, Chairman Hills announced the creation of an Office of 
Consumer Affairs and names Van P. Carter as its Acting 
Director.” 


The second program involves the development of a model 
and uniform system of dispute grievance procedures for the 
adjudication of small claims. This system could provide for 
the efficient and economical disposition of grievances and 
should not be burdensome, complex or costly to the in- 
vestor; in other words, the system could function in a 
manner similar to a small claims court. The Commission in- 
vites all interested persons to submit written comments 
dealing with the organization and operation of such a 
procedure. It is anticipated that a streamlined dispute 
grievance procedure will increase the effectiveness of ex- 
isting arbitration facilities made available by the American 
Arbitration Association, the American, Boston, Cincinnati, 
Midwest, New York, Pacific and Philadelphia Stock Ex- 
changes, the Chicago Board Options Exchange, and the 
National Association of Securities Dealers. 


The establishment of an efficient system for resolving dis- 
putes involving small sums should contribute significantly to 
the protection of investors (which is the objective of the 
federal securities laws), to the increased participation of in- 
dividual investors in the securities market (which the 
securities industry has often encouraged), and to the con- 
duct of a securities business in a manner that observes high 
standards of commercial honor as required, for example, by 
Article Ili, Section 1 of the Rules of Fair Practice of the 
National Association of Securities Dealers, and that 
promotes just and equitable principles of trade as required 
by Section 6(b)(5) of the Securities Exchange Act of 1934. 


Commentators are requested not to recite the factual basis 
for any pending or previous dispute or grievance against 
brokers, dealers or other persons: however, comments on 
the effectiveness of ongoing dispute grievance systems are 
invited. In addition, comments on the following matters 
would be appreciated: 


1. The manner and practicality of making such a 
system readily available to investors in every city with 
a population of 100,000 and over. 


2. Who should be permitted to participate in the 
system, e.g. should counsel be permitted for either 
party? 


3. Should the system be restricted to claims below a 
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stated dollar amount, for example, $1,000? $500? 
$300? 


4. How will the system integrate with existing 
procedures, such as the current arbitration procedures 
available through certain self-regulatory organization 
and state and federal courts? 


5. What standards should the Commission apply in 
determining whether to review the disposition of a 
complaint? 


6. What is the role of the self-regulatory organizations 
and in what way can outside organizations, such as 
the American Arbitration Association and the Better 
Business Bureau, be utilized? 


7. What procedures should apply to the receipt, 
processing and disposition of disputes submitted un- 
der this system; 


8. The availability and procedures for 
qualified persons to adjudicate grievances. 


selecting 


9. How should the expense of such a system be 
defrayed and to what extent should investors bear 
some portion, if any, of these expenses. 


Written comments should be received by Monday, June 28, 
1976 and may be addressed to Van P. Carter, Acting Direc- 
tor, Office of Consumer Affairs, Securities and Exchange 
Commission, 500 North Capito! Street, Washington, D.C. 
20549, marked Attention: Dispute Grievance Study. A 
public meeting will be held on Wednesday, July 7, 1976 in 
Room 776 at the foregoing address. 


Persons or organizations who have submitted written com- 
ments may be invited to make an oral presentation at this 
meeting and requests to make such a presentation should 
accompany the written comments. In order to have a 
balanced sample of all points of view at the public meeting, 
the written submissions of all persons who have stated a 
desire to appear will be reviewed promptly as they are 
received and, as soon as possible after the June 28 deadline 
for such written submissions, the persons who will be in- 
vited to make a presentation will be notified. Oral presen- 
tations will be limited to 10 minutes for each individual or 
organization; and the staff may address questions to the 
speakers. 


Ali written responses will be placed in File No. S7-639 and 
will be available for public inspection in the Commission's 
Public Reference Room, 1100 L Street, N. W., Washington, 
D:<C; 


By the Commission. 


George A.Fitzsimmons 
Secretary 





'The four principal points of a regulatory reform program 
had been articulated by the President on July 10, 1975 ina 
meeting with the ten independent regulatory agencies. 


An announcement dated May 20, 1976 describing the 
functions of the new office is available upon request from 
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e the Commission's Office of Public Information, 500 North 
oe" Street, Washington, D. C. 20549. 
€@ 
SECURITIES EXCHANGE ACT OF 1934 
Release No. 12529/June 10, 1976 
Admin. Proc. File No. 3-4968 
In the Matter of 
¢@® 
UNITED AIR LINES, INC. 
(81-201) 
ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 
‘@ The Securities and Exchange Commission has issued an 
order granting the application of United Air Lines, Inc., a 
Delaware corporation which is a wholly-owned subsidiary of 
UAL, Inc. (“UAL”), under Section 12(h) of the Securities Ex- 
change Act of 1934 (the “1934 Act’’) for an exemption from 
the reporting requirements of Section 13 of the 1934 Act. It 
1° appears to the Commission that the requested exemption is 


not inconsistent with the public interest or the protection of 
investors because the company’s only outstanding publicly 
held securities are debentures which are primarily the 

@> 2": of UAL and convertible only into common stock 
of UAL. 


,e 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12520/June 10, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (‘Exchange Act’) the ten day suspension of exchange 

: and over-the-counter trading for the period commencing at 
10:00 a.m. (EDT) on June 10, 1976 and terminating at mid- 
night (EDT) on June 19, 1976 of the securities of Diversified 
Industries, Inc., a Delaware corporation with principal ex- 
ecutive offices located at 7701 Forsyth Boulevard, Clayton, 
Missouri, 63105. 


The Commission ordered the trading suspension due to 
questions concerning the accuracy and adequacy of the 
filings with the Commission by Diversified Industries, !nc., 

e including a potential material undisclosed contingent liabili- 
ty. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 

@ wie information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Acct, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in question un- 
til such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for prompt 
enforcement action. 


lf any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspen- 
sion desires to show that such suspension is not necessary 
in the public interest or for the protection of investors, he 
may petition the Commission that it not renew the suspen- 
sion. Such petition should be filed with the Commission in 
accordance with the procedure set forth in Securities Ex- 
change Act Release No. 12361 dated April 22, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12531/June 10, 1976 


In the Matter of: 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-AMEX-76-15) 
ORDER APPROVING PROPOSED RULE CHANGE 


On April 5, 1976, the American Stock Exchange, Inc. (the 
Exchange”) filed with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the ‘‘Act’’), as 
amended by the Securities Acts Amendments of 1975, and 
Rule 19b-4 thereunder, copies of a proposed rule change. 


The proposed rule change amended Exchange Rule 443 to 
exempt from filing annual audited financial statements those 
Exchange members and member organizations that do not 
deal with the public and do not carry customer accounts. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication in a Commission Release (Securities Exchange 
Act Release No. 34-12397 (April 30, 1976)), and by 
publication in the Federal Register (41 Fed. Reg. 18939 
(May 7, 1976)). 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
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changes, and in particular, the requirements of Section 6 
and 17 and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change filed with the Com- 
mission on April 5, 1976, be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12532/June 10, 1976 


Admin. Proc. File No. 3-4529 

In the Matter of the Application of 
C.B. BEAL & CO., LTD. 

50 Broadway 

New York, New York 


and 


BERTRAM ABER 
Westport, Connecticut 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


FINDINGS, OPINION AND ORDER DISMISSING REVIEW 
PROCEEDINGS 


REGISTERED SECURITIES ASSOCIATION - REVIEW OF 
DISCIPLINARY PROCEEDINGS. 


Violations of Rules of Fair Practice 

Net Capital Violations 

Inaccurate Financial Report 

Where member of registered securities association and its 
president failed to comply with net capital requirements, and 
filed an inaccurate and misleading financial report, 
association's findings that member and its president violated 
association's rules of fair practice sustained, and sanctions 
of expulsion of member and bar of president from associa- 
tion with any member as a principal or in any managerial or 
supervisory capacity affirmed. 

APPEARANCES: 

Morton L. Ginsberg, for applicants. 


Lloyd J. Derrickson and Andrew McR. Barnes, for the 
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National Association of Securities Dealers, Inc. 





C.B. Beal & Co., Ltd. (‘Beal & Co.” or “the firm’’), a member 


of the National Association of Securities Dealers, Inc. 
(“NASD” or “the Association’), and Bertram Aber, its presi- 
dent and registered principal, seek review of disciplinary ac- 
tion taken against them by the Association. The NASD, find- 
ing that applicants had violated Sections 1 and 18 of Article 
lll of its Rules of Fair Practice,’ expelled the firm from 
membership, censured Aber, barred him from association 
with any member as a principal or in any managerial or 
supervisory capacity, and assessed applicants with costs. 


The Board of Governors of the NASD, which affirmed the 
decision of its District Committee, found that applicants’ 
conduct violated the Association's Rules of Fair Practice in 
the following respects: 


1. Applicants engaged in the securities business 
while failing to maintain the firm’s minimum required 
net capital during the period from November 30, 1971 
through January 24, 1972. 


2. Applicants effected securities transactions for the 
accounts of customers and other broker-dealers, dur- 
ing the period December 8, 1971 through January 24, 
1972,? on the implied representation that the firm was 
in compliance with financial responsibility rules, 
despite the fact that applicants were aware of the 
firm's deficient net capital position. 


3. Applicants submitted to the Association a report of 
the firm's financial condition which was inaccurate 
and misleading. 


Net Capital Violations 


The record shows that, during the period fron NUvember 30, 
1971 through January 24, 1972, Beal & Co., with Aber as 
president, engaged in the securities business in violation of 
our net capital rule, with net capital deficiencies ranging 
from $5,216 to $62,526. The deficiencies were due 
primarily to improper treatment for net capital purposes of 
three specific items. First, applicants treated as allowable 
assets two alleged receivables from a member through 
which Beal & Co. cleared transactions for its customers.* 
The receivables were, however, the subject of a dispute 
between Beal & Co. and the other member, which denied 
liability. Thus, they were not readily convertible into cash 
and therefore improperly treated as assets for the purpose of 
computing net capital. Second, applicants treated an un- 
secured loan to Beal & Co. in the amount of $40,000 as 
subordinated capital, and therefore excludable from the 
firm's liabilities and aggregate indebtedness, although a sub- 
ordination agreement with respect to that loan had not been 
executed and filed with this Commission. Third, Aber assign- 
ed a value of $65,000 to 100 industrial revenue bonds 
which were in default on interest payments and for which no 
professional market existed. 


The firm's capital deficiencies first came to light on 
December 7, 1971, when the NASD conducted an examina- 
tion of the firm's financial records. After its examination, the 
Association requested that the firm cease conducting a 
general securities business until the Association was 
satisfied that Beal & Co. was in capital compliance. In addi- 
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tion, the Association asked the firm to disclose its net capital 


ovr: to customers and others with whom it dealt. Aber 


id not comply with these requests and, instead, notified the 
Association that Beal & Co. had voluntarily ceased engaging 
in securities transactions that were not ‘‘liquidating in 
nature,’ and would refrain from incurring any new liabilities 
until applicants were satisifed that they were not in violation 
of minimum net capital requirements. The firm continued to 
effect transactions for customers on December 8, 9 and 10, 
1971, which, it contends, involved open contractual com- 
mitments, and thereafter, during the period from December 
11, 1971 through January 24, 1972, effected transactions 
only with other members. 


Applicants argue that they did not violate the net capital rule 
after receiving notice that the firm’s net capital was 
deficient, and therefore, that there was no violation of the 
NASD’s Rules of Fair Practice. In support of their argument, 
applicants state, among other things, that, after receiving 
notice of a deficiency, they did not engage in a ‘general 
securities business” but only effected transactions which 
honored previously made contractual commitments or were 
in the nature of liquidating transactions in furtherance of the 
plan of liquidation applicants adopted upon learning of the 
deficiency. Such conduct, in applicants’ view, was consistent 
with the purpose of the net capital rule, and therefore did not 
violate the NASD’‘s Rules of Fair Practice. 


These arguments are without merit. Our net capital rule is 
designed to provide assurance to the public of the con- 
tinuing financial responsibility of broker-dealers, and we 
have held that the failure to comply with that rule may 


@''::: be regarded by the NASD as a violation of Article 


ll, Section 1 of its Rules of Fair Practice.® It was not 
necessary, as applicants’ argument appears to assume, that 
they be given notice of a net capital deficiency before a 
violation of the net capital rule could be found. Aber was un- 
der an obligation to know whether the financial condition of 
his firm satisfied all applicable requirements of that rule and, 
if the firm were not in compliance, to refrain from effecting 
transactions in securities.® 


Contrary to that obligation, however, Aber treated various 
items improperly in determining whether his firm’s net 
capital position met the requirements of our rule. As the 
basic objective of the net capital rule is to insure that brokers 
and dealers meet specified standards of liquidity, Beal & Co., 
in computing its adjusted net capital, was permitted to in- 
clude only those assets which, at the time of computation, 
weére readily convertible into cash. Neither the disputed 
receivables claimed to be due from the firm’s clearing 
member nor the defaulted industrial revenue bonds met the 
liquidity test and consequently these items should not, as 
the NASD properly concluded, have been treated as assets 
for net capital purposes. Furthermore, in computing net 
capital under our rule, brokers may adjust their liabilities and 
aggregate indebtedness by the amount of any indebtedness 
subordinated to the claims of general creditors pursuant to a 
satisfactory subordination agreement. Since applicants had 
not filed a subordination agreement with this Commission 
with respect to the $40,000 unsecured loan to Beal & Co., 
the amount of that loan should not have been excluded from 
the firm’s liabilities and aggregate indebtedness in com- 
uting its net capital. Accordingly, we agree with the NASD 
hat applicants failed to comply with our net capital rule and 
therefore violated Section 1 of Article II! of that 


Association’s Rules of Fair Practice. 


The NASD also found that applicants, by entering into trans- 
actions with customers and other broker-dealers when they 
were aware of the firm’s net captial deficiency, violated not 
only Section 1 of Article Ill but also Section 18 of that Arti- 
cle which prohibits fraudulent and deceptive practices. We 
disagree with the NASD as to the latter finding. We have 
held that where a firm does business while it is insolvent, or 
financially unable to consummate customers’ transactions, 
without disclosing these facts, it violates the antifraud 
provisions of the securities laws.’ We have, accordingly, af- 
firmed an NASD decision that, where a firm does business 
“while unable to meet current liabilities and in non- 
compliance with our net capital rule,” it violates both Sec- 
tion 1 and Section 18 of Article III.2 But, as we have in- 
dicted,° doing business while in violation of net capital re- 
quirements, absent involvency,'° is a violation of the net 
capital rule “and not, in addition, a violation of the antifraud 
provisions.’""' 


Reporting Violation 


The facts developed during the District Committee hearing 
also show that, on December 16, 1971, applicants prepared 
and sent to the NASD a Form X-17A-11, reflecting the 
firm’s financial condition for the period ending November 
30, 1971, which contained discrepancies that resulted 
largely from the firm’s failure to treat properly the three 
items which had been brought to Aber's attention ap- 
proximately one week earlier. 


Public Interest 


Aber argues that the sanctions imposed on him serve no 
substantial remedial purpose in light of the violations and 
therefore must be set aside. In that connection, he states, 
among other things, that the record deals primarily with 
technical questions of whether the net capital rule was 
violated, and that there was no injury to investors as a result 
of the successful liquidation of his firm. Accordingly, it is his 
view that the sanctions imposed by the NASD are so harsh 
that they are punitive in nature and constitute an imper- 
missible penalty upon him. 


We find these arguments lacking in merit. Applicants’ non- 
compliance with the net capital rule was not merely a 
technical violation. The firm’s financial impairment posed a 
serious danger to public investors. 


The net capital rule has properly been described as “‘one of 
the most important weapons in the Commission's arsenal to 
protect investors.’’'? 


By requiring that brokers maintain specific levels of liquid 
assets, the rule operates to assure confidence and safety to 
the investing public. It is not relevant here whether actual in- 
juries or losses were suffered by anyone.'? 


We note, moreover, that in reaching its decision, the District 
Committee concluded, from the sum total of the evidence 
and Aber’s demeanor at the hearing, that he was either in- 
capable of completely understanding the net capital rule, 
and the liquidity test embodied therein, or simply unwilling 
to adhere to the prescriptions attendant on compliance with 
that rule. In determining the appropriate santion, the District 
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Committee stated, however, that it took into consideration 
the fact that, beginning on December 8, 1971, the member 
firm was attempting to liquidate itself and in fact successful- 
ly completed that liquidation. The violations found are 
serious and the NASD’s conclusions cast doubt on Aber’s 
ability to act responsibly in a managerial or supervisory 
capacity. Therefore we cannot say that the sanctions im- 
posed are excessive or oppressive, with due regard for the 
public interest,"* 


Accordingly, IT 1S ORDERED that these proceedings for 
review be, and they hereby are, dismissed. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





‘Section 1 of Article Ill requires the observance of high 
standards of commercial honor and just and equitable prin- 
ciples of trade. Section 18 of Article IIl prohibits securities 
transactions by means of any manipulative, deceptive or 
other fraudulent device or contrivance. 


2 This is the period found by the District Committee. The 
NASD erroneously states in its decision, however, that the 
Committee found the period to be December 8, 1971 
through January 29, 1972. 


3 Rule 15c3-1 under Section 15(c)(3) of the Securities Ex- 
change Act required Beal & Co. to maintain net capital of 
not less than $5,000 and not to permit its aggregate in- 
debtedness to other persons to exceed 2000 percent of its 
net capital. 


* The District Committee, in its decision, identified only one 
receivable, in the amount of $29,100, as due from Beal & 
Co.'s clearing member firm. As the record clearly reflects, 
however, the Committee's findings also take into account a 
second receivable, which was valued on the firm’s books in 
amounts varying from $32,850 to $33,054, and which 
applicants also improperly treated as an asset for net capital 
purposes. 


5 Barraco and Company, 44 S.E.C. 539, 540 (1971); Joseph 
Blumenthal, 41 S.E.C. 133, 136 (1962). 


6 Securities Planners Associates, Inc., Securities Exchange 
Act Release No. 9836, pp. 2-3 (November 1, 1972); Her- 
man M. Solomon, 44 S.E.C. 910, 912 (1972). 


7 Weston & Co., Inc., 44 S.E.C. 692 (1971); Aldrich, Scott & 
Co., Inc., 40 S.E.C. 775 (1961); Thompson & Sloan, Inc., 40 
S.E.C. 450 (1961). 


8 Richard A. Holman, 41 S.E.C. 252 (1962). 


° Fox Securities Company, Inc., Securities Exchange Act 
Release No. 10475 (November 1, 1973), 2 SEC Docket 
567. 


'© While it appears that the record would have supported a 
finding that the firm did business while insolvent, in the 
sense that its current liabilities exceeded its current assets, 
this was neither charged nor found by the NASD and, accor- 
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dingly, we are unwilling to affirm the NASD’s finding with 
respect to Section 18 upon that ground. 


"\ Fox Securities Company, Inc., supra, 2 SEC Docket at 671 
n. 13. 


'2 Blaise D‘Antoni & Associates, Inc. v S.E.C., 289 F.2d 276, 
277 (C.A. 5, 1961), rehearing denied, 290 F.2d 688 (1961). 


'S Hughes v. S.E.C., 174 F.2d 969, 974 (C.A.D.C., 1949). 


‘4 Although we have concluded, as noted above, that 
applicants’ conduct did not violate Section 18 as distinct 
from Section 1, of Article Ill, this conclusion does not 
detract from the seriousness of the misconduct found by the 
NASD and thus does not require a modification of the sanc- 
tions imposed. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12533/June 10, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
BOSTON STOCK EXCHANGE 


File No. SR-BSE-76-10 
The Boston Stock Exchange submitted on June 3, 1976 a 
position and the term of office of the exchange’s Nominatin 


Committee which participates in the elective process for 
Governors and officers of the exchange. 


proposed rule change under Rule 19b-4 to change the o"@ 


Publication of the submission is expected to be made in the 
Federal Register during the week of June 14, 1976. In order 
to assist the Commission to determine whether to approve 
the proposed rule change or institute proceedings to deter- 
mine whether the proposed rule change should be disap- 
proved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference should 
be made to File No. SR-BSE-76-10. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission’s Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 


r No. 12534/June 10, 1976 


the Matter of 
GILBERT F. TUFFLI, JR. 
6950 S.W. 65th Avenue 
Miami, Florida 


STEPHEN A. CAHEN 
12401 N.E. 16th Avenue 
North Miami Beach, Florida 


STANLEY RADLER 

8287 N.E. Miami Court 

Miami, Florida 

ROBERT FORMAN 

10725 N.W. 2nd Court 

Miami, Florida 

GEORGE WASSON 

8206 Quinn Road 

Minneapolis, Minnesota 
OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Sanctions 


Fraud in Offer and Sale of Securities 


epresentations and predictions concerning issuers’ assets 


@:::::: securities salesmen made false and misleading 


and activities, and prospective rises in the price of their 
securities, he/d, public interest requires bar from association 
with any broker or dealer. 


Where vice president of broker-dealer incited its salesmen to 
make fraudulent recommendations to customers, he/d, in 
public interest to bar him from association with any broker- 
dealer. 


Sale of Unregistered Stock 

Injunction 

Where one securities salesman sold unregistered stock in 
violation of Securities Act, and another was enjoined from 
such violations, he/d, in the public interest to suspend both 
of them from association with any broker-dealer. 


Practice and Procedure 


Contention that a respondent's investigative testimony could 
not be used against him because investigators failed to give 
him allegedly required Fifth Amendment warnings, rejected, 
where respondent was not in custody during interrogation. 


APPEARANCES: 


Donald |. Bierman, of Bierman & Sonnett P. A., for Gilbert F. 
Tuffli, Jr. 


: 7 L. Gaer, of Gaer & Rosengarten, for Stanley Radler, 


Stephen A. Cahen and Robert Forman. 
George Wasson, pro se. 


Donald J. Stocking, Joseph F. Krys, and William J. Klein, for 
the Commission's Division of Enforcement. 


|. INTRODUCTION 


Gilbert F. Tuffli, Jr., who was vice-president of Robert L. Fer- 
man & Co., Inc., then a registered broker-dealer in Miami, 
Florida,' Stanley Radler and Stephen A. Cahen, who were 
salesmen of Ferman Co., Robert Forman, who was 
associated with a registered broker-dealer? and George 
Wasson, a salesman in the Minneapolis office of the former 
broker-dealer firm of Walston & Co., Inc.,3 appeal from the 
findings made and the sanctions imposed by an ad- 
ministrative law judge.’ 


The issues before us involve respondents’ activities in con- 
nection with the offer and sale of the stock of JB&T Co.° and 
S&M _ Industries, Inc.® 


Il. BACKGROUND 


Back in the early 1960’s JB&T and its wholly-owned sub- 
sidiary, S&M, were in the business of selling mining equip- 
ment and supplies. Because of reduced activity in the 
uranium industry, they experienced substantial sales 
declines. In 1965 they both ceased business, remaining vir- 
tually dormant for three years. 


A. JB&T 


In March of 1968 JB&T was resurrected. It acquired a 200- 
unit apartment house located near Cape Canaveral, Florida 
in exchange for its own stock. Some six months later, in 
September 1968, it issued 200,000 shares of its own stock 
to a Florida insurance company for which it was to get a 
block of the latter’s stock. And in January 1969 it again used 
its own stock to acquire three companies in a package deal. 
The three acquisitions were Basic Chemical Corporation, a 
limestone producer, Powered Products Corporation, a 
manufacturer of snowmobiles, and Scott Chemical Corpora- 
tion, a chemical compounder. 


None of the acquisitions turned out well. The apartment 
house’s vacancy rate stayed high. It was in a depressed area. 
And many of the apartments needed extensive repairs to 
make them habitable. The insurance company transaction 
was also a fiasco for JB&T. It turned over its own shares to 
the insurance company.’ But it never obtained delivery of 
the latter's stock. So it rescinded the agreement. Up to 
August 1969, however, JB&T was unable to get back its 
own shares. 


The snowmobile operation was also unsuccessful. It was 
sold in May 1969 at a recorded loss of $440,813. JB&T’s 
remaining two investments produced nothing but 
“marginal” returns, i.e., small fluctuating profits or losses. 
They were liquidated in 1970 and 1971. 


B. S&M 


S&M remained a wholly-owned subsidiary of JB&T until Oc- 
tober 30, 1968. when a ‘‘spin-off’’ was effected. When that 
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took place,? S&M had no assets except a recently acquired 
wholly owned subsidiary.'° That was the St. Johns River 
Development Corporation, which owned some 1,600 acres 
of Florida land. And in March 1969 S&M acquired a second 
company, Riverlands Development Corporation, which 
owned 3,725 acres of land in California. Like the St. Johns 
acquisition, this too was made for S&M stock. 


But S&M fared no better than JB&T. It sold almost half of its 
Florida landholdings in 1969 for a modest sum."' The 
following year it lost its remaining properties through the 
foreclosure of the mortgages on them. And it became dor- 
mant once again. 


Ill. FALSE AND MISLEADING STATEMENTS 
A. Radler and Cahen 


The relevant period begins in November of 1968 and ex- 
tends to September of 1970. During that time Radler and 
Cahen, who were Ferman Co. salesmen, made fraudulent 
representations in the offer or sale of JB&T and S&M shares 
at prices ranging from about 50 cents to $6 per share. Both 
Radler and Cahen engaged in high pressure sales efforts. 
And they continued to do so even after the shares experi- 
enced sharp price declines. Customers who had already 
bought stock were continually pressured to buy more, in a 
number of instances to average down their costs. 


In his sales pitch, Radler stressed that S&M stock was ‘’a 
good investment,” that it “was really going places,” that it 
was “‘‘under-priced,” that it would go to 10 within a few 
months, and that it was “a $20 stock.” He told customers 
that S&M was “an established company,” and that it was 
developing land in Florida and California. When the price of 
S&M stock had dropped to 7/8, Radler told a customer that 
it was worth about 4 even if the company went bankrupt. 


Cahen was no less exuberant in his sales presentation. He 
told customers that JB&T and S&M were “small and 
aggressive companies with a lot of potential,” that their 
stock would “double” in a very short time, that S&M would 
“skyrocket” in price, that it would “quadruple” in a very 
short time, that it would go up to at least 15 or 20, and 
JB&T, which was “tied directly in with S&M.,” “would go up 
accordingly.” Further, he informed a customer that S&M 
was an “established” company, that it had ‘‘extensive” land 
holdings, and that it had bought ‘‘the old FBI building” in 
Miami. He also said that JB&T was manufacturing or 
marketing snowmobiles, and that it was a very solid com- 
pany with large assets. And after JB&T stock had dropped 
down to 2-1/2, Cahen made a repeat sale to a customer, 
stating that it was “still a good buy.” 


All of these statements were false or misleading.’ Both 
companies were despearately short of funds. And as has 
been seen, their operating records were dismal and 
depressing.'*? The relevant financial information vividly 
demonstrates this. JB&T, on a pooling of interests basis, had 
a cumulative retained earnings deficit of about $600,000 in 
September 1967. By May of 1969 that deficit had risen to 
more than $2 million. As to S&M, it had a $95,000 
December 31, 1968 deficit of the same type."* And it carried 
properties at some $3 million that were encumbered by 
mortgages of about $2 million.'® 


Moreover, S&M did not buy the old FBI building. Nor did it 
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have extensive landholdings. All it had was some 1,600 un- 


developed acres in California. And JB&T snowmobi 
manufacturing operation never got beyond the production o 
prototypes. 


developed acres in Florida and another 3,725 equally x 


It is said that various customers initiated the transactions, 
were experienced investors and were aware of the 
speculative nature of the stocks. But these contentions do 
nothing for respondents. That a customer is an experienced 
investor cannot excuse fraudulent representations to him.'® 
Nor are such representations privileged when the customer 
wants to speculate.’ And there is no right to lie to 
customers who initiate transactions.'® 


Respondents argue that they sincerely believed in the com- 
panies’ prospects and thought that their shares would go up 
in price. The point is made that they themselves bought the 
stocks. But a salesman’s honest belief in an issuer's 
prospects does not in itself give him a reasonable basis for 
recommending its stock to others.'® With their own money, 
respondents were free to do as they pleased. If they chose to 
gamble on a hunch, that was their business. But their 
willingness to gamble with their own funds gave them no 
license to deceive others.?° And their reckless and wholly un- 
warranted price predictions were inherently fraudulent.2' 


The record shows a reckless disregard of the standards. to 
which professionals in the securities business must adhere 
when they recommend the unknown securities of obscure 
issuers. The professional who does that is not an insurer. But 
he is under a duty to investigate and to see to it that his 
recommendations have a reasonable basis.” 


That basis was clearly lacking here.27 No S&M rinancial? 


statements were available until February 1969. An S&M 
proxy statement of that month pointed to the substantial en- 
cumbrances on S&M's properties** and retained earnings 
deficits incurred by it.25 As the administrative law judge put 
it, [t]he financial statements, as well as the text, afford no 
basis for realistic appraisal either of success for the company 
or for appreciation in the price of its shares.” 


Nor could the public information on JB&T conceivably 
warrant the recommendations made to customers. JB&T’s 
retained earnings deficits were clearly presented in a 
registration statement filed with us in August 1969.7° 
Adverse information of the same type was also provided in a 
Standard and Poor’s report of October 31, 1969.2” And the 
August 1969 registration statement clearly described the 
untoward developments inside the company.”® 


We conclude that Radler and Cahen willfully violated the 
Securities Act’s antifraud provisions?? and those in the 
Securities Exchange Act.2° 


B. Tuffli 


Tuffli was not only Ferman Co.'s vice president but its trader 
and research analyst. True, Tuffli himself made no 
statements to customers. But he furnished the Ferman Co. 
salesmen who did the actual selling with misinformation 
about JB&T.*' Because of his position in the firm and his 
lengthy (some 18 years) experience in the business, Tuffli 
had a strong influence on the salesmen. He used that in 
fluence to foster the sale of JB&T stock.*? His irrational op- 
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timism about the issue had a significant impact on the 
lesmen, and heightened their own enthusiam for it.%° 
ence he recklessly engendered unfounded recommen- 
dations on their part. It follows that he willfully violated 
and willfully aided and abetted violations of the antifraud 
provisions®® of the securities acts.*® 


IV. VIOLATIONS OF REGISTRATION REQUIREMENTS 


The administrative law judge concluded that George 
Wasson willfully violated and willfully aided and abetted 
violations of the Securities Act's registration provisions in 
connection with a distribution of S&M securities. For the 
reasons stated below, we reach the same conclusion. 


As we have seen, S&M acquired Riverlands in exchange for 
its own stock. It issued 2,900,000 shares to the 
shareholders of Riverlands, a company controlled by two 
Miami businessmen, Kenneth Roth and his father. By virtue 
of this transaction, the Roths acquired control of S&M. And 
Kenneth Roth, who became S&M'’s president, took steps to 
dispose of some of his 490,000 S&M shares in the 
Minneapolis area.?’ 


In April of 1969 a Texas attorney representating Roth 
offered one Howard Davidson, a Minneapolis area resident, 
a fee a find an automobile dealer who would be interested in 
trading cars for stock. Davidson in turn contacted Samuel 
Proman, general manager of Prestige Lincoln-Mercury of 
Minneapolis, with a view to such a trade.*® Their ultimate 
agreement called for the sale of 30,000 S&M shares and the 
purchase of seven Lincoln automobiles from Prestige with 


Ty proceeds. 
roman told Wasson, who had handled his brokerage ac- 


count for some years, that Davidson had 30,000 S&M 
shares that he wished to sell.*° After conferring with Herbert 
Biersach, the manager of Walston Co.’s Minneapolis branch 
office, Wasson suggested that the stock be brought in. 
Following the delivery of certificates in Davidson's name, 
Wasson opened an account for Davidson, who executed an 
assignment of the S&M sales proceeds to Prestige. David- 
son testified that he explained to Wasson that he was just a 
go-between, and that the stock had been put in his name 
only for convenience.*° 


The entire block was sold by Walston Co. in three transac- 
tions between April 25 and May 1, 1969. No registration 
statement having been filed with us, the sales violated Sec- 
tions 5(a) and 5(c) of the Securities Act unless they fell 
within one of the exemptions which the Act provides. The 
burden of establishing the availability of such an exemption 
is on the person claiming it. But Wasson does not even 
make such a claim. 


He asserts that Biersach “handled practically the entire trans- 
action” and repeatedly assured him that “it was all right to 
sell this stock.”” But the responsibility for complying with the 
Securities Act's registration requirements cannot be shifted 
entirely to a salesman’s superior. As we observed in a recent 
case dealing with this point. 


“Salesmen also have some measure of responsibility 
in these matters. This is not to say that they must be 
finished scholars in the metaphysics of the Securities 
Act. But familiarity with the rudiments is essential.’’*' 


This transaction was bizarre. And Wasson knew a good deal 
about it. We have already seen that he knew that Davidson 
was not the beneficial owner of the stock.*? Wasson also 
knew that the stock was being used to purchase 
automobiles in Minneapolis for persons in Florida and Texas. 
These strange facts should at the very least have prompted 
further inquiry on his part. 


Such inquiry is essential whenever a salesman is presented 
with a large block of an obscure stock.*? In the cir- 
cumstances Wasson had no right to rely wholly on Biersach. 
Nor did the absence of a restrictive legend on the certificates 
warrant the conclusion that they must be freely tradable.** 


We conclude that Wasson willfully violated and willfully aid- 
ed and abetted violations of Sections 5(a) and 5(c) of the 
Securities Act. 


V. INJUNCTION 


Finally, we deal with Forman. On our complaint, the United 
States District Court for the District of Colorado, on March 
19, 1971, permanently enjoined him from violating the 
Securities Act's registration requirements in connection with 
the offer and sale of JB&T and S&M securities.** 


Vi. THE PUBLIC INTEREST 
A. Radler, Cahen and Tuffli 


The administrative law judge concluded that the public in- 
terest demands that Radler, Cahen and Tuffli be excluded 
from the securities business. They think this overly severe.*® 
We are told that Tuffli was in the business for some 22 
years,” and that he and the other two respondents have not 
been the subject of prior charges, and have excellent 
reputations. 


These generalities are of little moment when measured 
against the record before us. When we deal with Radler and 
Cahen, we deal with a high pressure sales effort that was 
unsupported by any semblance of an adequate foundation, 
and entailed reckless price predictions. Their case is not one 
of isolated indiscretion. Their selling activities lasted over an 
extended period and were blatantly fraudulent. 


Although Tuffli made no misrepresentations to customers, 
he is responsible for the misrepresentations that others 
made. Tuffli knew that Ferman’s Co.'s salesmen were relying 
on him. With that knowledge, he urged them to recommend 
JB&T to customers. And they did that with much zeal and 
with embellishments of their own. Tuffli was an experienced 
professional in th business. So he must have known that his 
discourses to the salesmen would inevitably engender a 
fraudulent sales effort.*® 


Respondents’ misconduct was serious, pervasive and 
protracted. All three of them engaged in misdeeds that were 
peculiarly gross and wholly inexcusable. And we think the 
likelihood of future derelictions on their part*® sufficient to 
require that they be barred from association with any broker 
or dealer.®° 


B. Wasson 
There is no fraud charge against Wasson. But that does not 
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mean that his registration violations can be shrugged off as 
trivial or technical. The transaction in which Wasson par- 
ticipated was wrapped in a tissue of circumstances that 
anyone with the slightest knowledge of the business would 
have recognized as suspicious. 


Hence a sanction is clearly warranted. But under the cir- 
cumstances, including Wasson’s prior good record, his mis- 
placed reliance on his firm's investigation, and the fact that 
but one transaction was really involved, we think that a 45- 
day suspension will impress the need for caution in these 
matters on him and on salesmen generally. Hence we see no 
need for the more drastic sanction that the administrative 
law judge deemed appropriate. 


C. Forman 


To place the injunction entered against Forman in proper 
perspective for the purpose of assessing its public interest 
implications,’ we look at the moving papers filed with the 
court.°? Those papers allege that during the period from 
December 68 to May 1969, Forman sold over 35,000 un- 
registered JB&T and S&M shares which emanated from an 
individual who controlled both companies, and that Forman 
knew or should have known that the shares came from such 
person. In his answer to the injunctive complaint, Forman 
admitted knowing that this person controlled large blocks of 
S&M stock. That admission suggests that Forman ignored 
obvious danger signals in handling the sales. 


In Forman’s case, as in Wasson’s, there is no fraud charge. 
Moreover, Forman points out that he has been in the 
securities business for almost half a century, that he has no 
other blot on his record, and that he is presently managing a 
prominent broker-dealer’s branch office. Under the cir- 
cumstances we think a 30-day suspension sufficient to 
Satisfy the public interest.®° 


Vil. CONCLUSION** 
An order will issue:*° 


(1) Barring Tuffli, Cahen and Radler from association 
with any broker or dealer; 


(2) Suspending Wasson from association with any 
broker-dealer for 45 days; and 


(3) Suspending Forman from such association for 30 
days. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS); Commissioner POLLACK not par- 
ticipating. 


George A. Fitzsimmons 
Secretary 





' The broker-dealer registration of Ferman Co. was revoked 
in these proceedings on the basis of its consent. Robert L. 
Ferman & Co., Inc., Securities Exchange Act Release No. 
10069 (March 29, 1973), 1 SEC Docket No. 9, p. 6. 


2 The firm with which Forman was associated has been li- 
quidated under the Bankruptcy Act. 


3 Certain over-the-counter activities of a Minnesota branch 
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office of Walston Co. were suspended for 30 days pursuant 
to its consent. Walston & Co., Inc., Securities Exchange ‘ 
Release No. 9362 (October.7, 1971). ’ 


‘The administrative law judge concluded that each of the 
respondents should be barred from association with any 
broker-dealer, except that Forman after six months, and 
Wasson after 45 days, could apply for perrnission to become 
sO associated in a non-supervisory position upon a satisfac- 
tory showing of adequate supervision. Briefs were filed with 
us by each of the respondents and by our staff, and we heard 
oral argument with respect to Wasson. Our fiiidings are 
based upon an independent review of the record. 

5 Formerly known as Junction Bit and Tool Com- 
pany. 


® Formerly known as S&M Supply Company. 
7 The insurance company later went into receivership. 


8 Each JB&T shareholder was entitled to a number of S&M 
shares equivalent to his holdings in JB&T. Following the dis- 
tribution, JB&T retained about 20% of S&M's outstanding 
shares. 


° It took place after the agreement to acquire Basic, Scott 
and Powered had been reached in principle, but before it had 
been consummated. Nevertheless, for ‘spin-off’ purposes 
the stockholders of those companies were treated as 
stockholders of JB&T. 


‘0 lt also had a bank balance in the munificent amount of 
$4.19. Before the spin-off it owned some other assets. Bg 
they were transferred to JB&T. 


'' Some 140 acres of its California land were transferred to a 
company designated by “‘retiring Officers and Directors [of 
S&M] in satisfaction of any claim for amounts advanced to 
the Company.” 


'2 Radler and Cahen deny some of the statements attributed 
to them by the customer-witnesses. In urging us to discredit 
these witnesses, they say that customers suffered losses, 
only a few of them were called by the Division to testify, and 
most of the witnesses were participants in a pending suit 
against Ferman Co. with respect to S&M stock. 


But the administrative law judge heard the witnesses and 
observed their demeanor. He credited the customer 
testimony cited above. And respondents have not convinced 
us that he erred in doing so. That a customer has lost money 
on his investment or is suing the broker to recover it is no 
basis for rejecting his testimony. Richard J. Buck & Co., 43 
S.E.C. 998, 1008 (1968), affirmed sub nom. Hanly v. S.E.C., 
415 F.2d 589 (C.A. 2, 1969). That some customers did not 
testify in no way impairs the credibility of those who did 
testify as to the misrepresentations made to them. M™. G. 
Davis & Company, Inc., 44 S.E.C. 153, 162 (1970), affirmed 
sub nom. Levine v. S.E.C., 436 F.2d 88 (C.A., 971). See also 
Crow, Brourman & Chatkin, Inc., 42 S.E.C. 938, 945 (1966) 
(“Whiteman additionally contends that the Division did not 
sustain its burden of proof with respect to him because it did 
not call as witnesses the majority of his eight customers, an” 
that such failure created a presumption that the custom 

not called would testify adversely to the Division's position. 
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These contentions are clearly without merit. There is no re- 
e @ uirement under the antifraud provisions that a salesman 
@: be found to have committed a fraud in the sale of 
curities to certain customers unless he committed a fraud 
in the sale of such securities to a majority of his customers. 
In any event, Whiteman was free to call the other five 
customers as witnesses.”); Ross Securities, Inc., 41 S.E.C. 
509, 516-517 (1963); Basic Books v. F.T.C., 276 F.2d 718, 
e®@ 720-721 (C.A. 7, 1960). 







'S Ferman Co.'s president considered both stocks “junk.” 


'* This was a reduction from the October 1, 1968 deficit of 
some $157,000. It was said that land sales produced net in- 
come of over $60,000 for the three months ended 
December 31, 1968. 
e @ 
'5§ Giving pro forma effect to the subsequent acquisition of 
Riverlands, S&M’s properties were listed at $6.3 million and 
the mortgages thereon at $2.5 million. 


Radler and Cahen did not tell customers about the 
mortgages. 


18 Richard N. Cea, 44 S.E.C. 8, 15 (1969); James De Mam- 
mos, 43 S.E.C. 333, 335-336 (1967). 


" Armstrong, Jones and Company, 43 S.E.C. 888, 896 
(1968), affirmed, 421 F.2d 359 (C. A. 6, 1970), cert. denied, 
398 U.S. 958 (1970); Richard N. Cea, supra at 15. 

e @ 


'8 Armstrong, Jones and Company, supra at 896. 
@* J. Caradean & Co., Inc., 41 S.E.C. 234, 238 (1962). 


“"° See John R. Brick, Securities Exchange Act Release No. 

11763 (October 24, 1975), 8 SEC Docket 240, 246 n. 16; 

Richard N. Cea, 44 S.E.C. 8, 15 (1969): A. 7. Brod & Com- 

e @ pany, 43 S.E.C. 289, 292 (1967); Alfred Miller, 43 S.E.C. 
\ 233, 238 (1966). 


2! Several years before the events that are here in issue we 
had said: “[P]redictions of very substantial price rises to 
named figures with respect to a promotional and speculative 
security of an unseasoned company cannot possibly be 

e@ - justified. In our experience such predictions have been a 
hallmark of fraud.” Alexander Reid & Co., Inc., 40 S.E.C. 
986, 991 (1962). This principle has been repeated in so 
many later cases that it is now axiomatic. See, e.g., 
Cortlandt Investing Corporation, 44 S.E.C. 45, 60 (1969); 
John R. Brick, Securities Exchange Act Release No. 11763 
(October 24, 1975), 8 SEC Docket 240, 243. 

es” 22 As the Court of Appeals for the Second Circuit said when 
it affirmed our decision in Richard J. Buck & Co., 43 S.E.C. 
998 (1968): 


“Brokers and salesmen are under a duty to investigate, and 
their violation of that duty brings them within the term 

~ ® “willful” in the Exchange Act. Thus, a salesman cannot 
deliberately ignore that which he has a duty to know and 
recklessly state facts about matters of which he is ignorant. 
He must analyze sales literature and must not blindly accept 
recommendations made therein. 


** 


e® 


“In summary, the standards... are strict. He cannot recom- 
mend a security unless there is an adequate and reasonable 
basis for such recommendation. He must disclose facts 
which he knows and those which are reasonably ascer- 
tainable. By his recommendation he implies that a reason- 
able investigation has been made and that his recommenda- 
tion rests on the conclusions based on such investigation. 
Where the salesman lacks essential information about a 
security, he should disclose this as well as the risks which 
arise from his lack of information. 


“A salesman may not rely blindly upon the issuer for infor- 
mation concerning a company, although the degree of in- 
dependent investigation which must be made by a securities 
dealer will vary in each case. Securities issued by smaller 
companies of recent origin obviously require more thorough 
investigation.” (Footnotes omitted.) (Emphasis added.) Han- 
ly v. S.E.C., 415 F.2d 589, 595-597 (C.A. 2, 1969). See also 
M. G. Davis & Company, Inc., 44 S.E.C. 153, 157-158 
(1970), aff‘d sub nom. Levine v. S.E.C., 436 F.2d 88 (C.A. 2, 
1971); John R. Brick, Securities Exchange Act Release No. 
11763 (October 24, 1975), 8 SEC Docket 240, 242. 


23 Radler and Cahen tell us that the Ferman Co. salesmen 
“primarily ... relied on the representations made either from 
the trading room or the rumor or announcement from other 
salesmen.” 


24 The proxy statement urged the S&M stockholders to ap- 
prove the acquisition of Riverlands, which owned unim- 
proved real estate, in exchange for a huge block of S&M 
stock. The statement pointed out that Riverlands ‘was only 
recently formed and has no historical record of earnings.” 


25 See the previous discussionof these matters, supra. 


2° The statement was filed under Section 12(g) of the 
Securities Exchange Act. 


27 It showed that JB&T (on a pooling of interests basis) 
sustained net income deficits of $21,661 to $378,886 in 
each of the three fiscal years from 1966 to 1968. It also 
showed that for those years Basic had net income deficits of 
$12,714 to $110,460, and that Powered had a 1968 deficit 
of $4,179, and surpluses of 9,123 in 1966 and $1,784 in 
1967. 


28 It pointed out that JB&T’s apartment complex “has ex- 
perienced a higher than normal vacancy rate because cer- 
tain...units have not been in a rental condition” and 
“presently operates at a loss,” that the company sold its 
snowmobile operations at a recorded loss of $440,813, and 
that it issued 200,000 shares to the Florida insurance com- 
pany but got nothing back from it. In the same vein, a July 
1969 JB&T letter to stockholders noted that the decision to 
sell the snowmobile division was dictated by ‘’[t]he substan- 
tial losses... incurred so far” and the “difficulty in obtaining 
the large amount of inventory and working capital required.” 
As to Basic, the same letter stressed that it had lost $175,- 
000 in the year and a quarter prior to its acquisition by JB&T 
and about $6,250 during the first four months thereafter, 
but that JB&T expected ‘a break-even to nominal profit’ for 
those operations for the year. 


28 Section 17(a). 
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30 Section 10(b) and our Rule 10b-5 thereunder. 


31 We deal here with Tuffli’s constitutional argument. That 
rests on the Fifth Amendment's self-incrimination clause. He 
claims that the Supreme Court's interpretation of that in 
Miranda v. Arizona, 384 U.S. 436 (1966) bars the use of the 
statements that he made during our staff's pre-hearing in- 
vestigation. This is premised on his contention that he was 
not advised of his right to have counsel appointed for him if 
he could not afford one, and that the investigation could lead 
to criminal prosecution. We see no merit in Tuffli’s con- 
stitutional argument. To begin with, Miranda applies only to 
custodial interrogations. Dosek v. United States, 405 F.2d 
405, 407-408 (C.A. 8, 1968); United States ex rel. Sanney 
v. Montanye, 500 F.2d 411, 416 (C.A. 2, 1974), cert. 
denied, 419 U.S. 1027. Here Tuffli was not in custody. His 
appearance under a subpoena is in no way tantamount to 
custodial interrogation. And nothing in any case that has 
come to our attention supports Tuffli’s notion that Miranda 
applies to a case like this. See John R. Brick,. Securities Ex- 
change Act Release No. 11763 (October 24, 1975), 8 SEC 
Docket 240, 248 n. 41. Moreover, at the examination, our 
staff attorneys advised him that (1) he had the right to 
counsel (at his own expense); (2) he need not give any 
testimony that would tend to incriminate him; and (3) such 
evidence as he did give might be used against him. 


Also pertinent here is the fact that a respondent in 
proceedings such as these is not entitled to the appointment 
of counsel. The Second Circuit has so held. It said in Boruski 
v. S.E.C., 340 F.2d 991, 992 (1965): “We know of no re- 
quirement that counsel be appointed in these administrative 
proceedings. The orders [revoking the broker-dealer registra- 
tion and denying investment adviser registration], although 
serious in their effect, are not criminal judgments. If criminal 
charges should be brought against petitioner, he will, of 
course, be entitled to be represented by counsel as in all 
criminal prosecutions.” 


32 Ferman Co. made a market in JB&T stock. At the outset of 
the period in question, November 1968, Tuffli himself own- 
ed some 10,000 shares of it. 


33 For example, Tuffli told Cahen that the ‘snowmobile com- 
pany” was having “a great year.” When the price of JB&T 
had dropped to 2, Tuffli bet him that JB&T and Lum’s, which 
was then selling for 7-1/2, would ‘cross in price before the 
end of the year.” Tuffli’s continued confidence in JB&T after 
its price decline spurred Cahen on to make further sales. 


34 The contention made by Tuffli that the misconduct here in- 
volved was not willful is spurious. The extract from the Se- 
cond Circuit opinion in Hanly v. S.E.C., 415 F.2d 589, 595- 
597 (1969) reproduced in n. 22, supra, makes this clear. 


35 Section 17(a) of the Securities Act and Section 10(b) of 
the Exchange Act and our Rule 10b-5 thereunder. 


36 Compare Heft, Kahn & Infante, Inc., 41 S.E.C. 379, 385- 
386 (1963). 


37 In May of 1970 the United States District Court for the 
District of Colorado permanently enjoined Roth, with his 
consent, from violating the Securities Act's registration 
provisions and the antifraud provisions of that Act and the 
Exchange Act in connection with transactions in JB&T and 
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S&M securities. S.E.C. v. Bonella, Civil Action File NO. C- 
2071. 


38 Davidson was a customer of Prestige. 


3° Wasson testified that he asked Proman if he knew where 
the stock came from, but did not remember the answer. 


40 Wasson strenuously contends that he did not know that 
Davidson was not the real owner of the stock. He asserts 
that Davidson stated that the S&M stock was his own. But 
Davidson's testimony was to the contrary. And the ad- 
ministrative law judge chose to credit Davidson. No showing 
of error has been made. 


This seems an appropriate place at which to deal with the 
point made by Wasson that he was not present when David- 
son testified and during all of Biersach’s testimony. Both 
Wasson and Biersach testified on April 11, 1972 and at the 
end of the day, in Wasson’s presence, the administrative law 
judge recessed the hearing ‘until 9 o'clock in the morning.” 
But Wasson was absent on the following day when Bier- 
sach concluded his testimony and Davidson gave his. It 
further appears that Wasson notified staff counsel that he 
didn't expect to attend. In these circumstances he has no 
standing to complain. See Freight Consolidators 
Cooperative, Inc. v. U.S., 230 F. Supp. 692, 699 (S.D.N.Y., 
1964): “Opportunity to be represented, and to be present 
and cross-examine witnesses is all that the law requies as a 
prerequisite of a full hearing.” 


*' Paul L. Rice, Securities Exchange Act Release No. 11667 
(September 22, 1975), 7 SEC Docket 915, 916. See also 
Quinn and Company, Inc. v. S.E.C., 452 F. 2d 943, 947 (C.A, 


10, 1971): “[S]ecurities salesmen are under a duty to ee 


vestigate, and a violation of that duty brings them within th 
term ‘willful’... .""; Mark E. O'Leary, 43 S.E.C. 842, 848 n. 13 
(1968), aff'd sub nom. O'Leary v. S.E.C., 424 F.2d 908 
(C.A.D.C. 1970); Merrill Lynch, Pierce, Fenner & Smith In- 
corporated, Securities Exchange Act Release No. 9959, p. 4 
(January 24, 1973); Strathmore Securities, Inc., 43 S.E.C. 
575, 582 (1967). 


42 He admitted that he “was concerned that it was controlled 
stock because of the size of the block.” 


*3 As we said in Securities Act Release No. 4445, Distribu- 
tion by Broker-Dealers of Unregistered Securities (February 
2, 1962): 


“The amount of inquiry called for necessarily varies with the 
circumstances of particular cases. A dealer who is offered a 
modest amount of a widely traded security by a responsible 
customer, whose lack of relationship to the issuer is well 
known to him, may ordinarily proceed with considerable 
confidence. On the other hand, when a broker is offered a 
substantial block of a little-known security, either by persons 
who appear reluctant to disclose exactly where the 
securities came from, or where the surrounding cir- 
cumstances raise a question as to whether or not the osten- 
sible sellers may be merely intermediaries for controlling 
persons or statutory underwriters, then searching inquiry is 
called for.” 


11667 (September 22, 1975), 7 SEC Docket 915,916 a 





44 See Paul L. Rice, Securities Exchange Act Release @ 
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authorities there cited. 


@...: v. Bonella, Civil Action File No. C-2071. See n. 37, 


pra. The injunction was entered with Forman’s consent 
and without his admitting or denying the allegations in the 
complaint. 


46 Respondents compare their sanctions with the lesser ones 
imposed on other respondents in this and in other cases. 
Most of the cases relied on were settled. And as we said in 
Haight & Company, 44 S.E.C. 481, 512-513 (1971), af- 
firmed without opinion (C.A.D.C., June 30, 1971): “In 
settlement cases, where as a rule there is no admission of 
violations, we take into account pragmatic considerations 
such as the avoidance of time-and-manpower-consuming 
adversary proceedings.’’ Here, however, the record before us 
is fully developed. And it establishes serious and pervasive 
violations of the antifraud provisions. As for the sanctions 
imposed in adjudicated cases, it is well established that the 
remedial action which is appropriate in the public interest 
depends on the facts and circumstances of each particular 
case and cannot be precisely determined by comparison 
with that taken in other proceedings. See Butz v. Glover 
Livestock Commission Co., 411 U.S. 182, 187 (1973): 
Hiller v. S.E.C., 429 F.2d 856, 858-9 (C.A. 2, 1970). 


47 Around 18 years at the time of the events here !n ques- 
tion. 


48 As the administrative law judge put it, Tuffli “was not a 
‘naive or unsophisticated man, and was quite aware of what 
‘was going on.” 


“49 As we recently observed in two cases (Arthur Lipper Cor- 
ober 24, 1975), 8 SEC Docket 273, 281; Richard C. 


pangler, Inc., Securities Exchange Act Release No. 12104 
(February 12, 1976), 8 SEC Docket 1257, 1266): 


3 poration, Securities Exchange Act Release No. 11773 (Oc- 


“Congress, in writing Section 15(b) of the Exchange 
Act, viewed past misconduct as the basis for an in- 
ference that the risk of probable future misconduct 
was sufficient to require exclusion from the securities 
to require exclusion from the securities business. Hav- 
ing been directed by the Act to draw that inference 
whenever our discretion leads us to consider it ap- 
propriate, we must do so if the legislative aim is to be 
attained.’ (Footnotes omitted.) 


5° We must weigh the effect of our action or inaction on the 
welfare of inveestors as a class and on the standards of con- 
duct in the securities business generally. We reiterate what 
we said in Richard C. Spangler, Inc., Securities Exchange 
Act Release No. 12104 (February 12, 1976), 8 SEC Docket 
1257, 1268 n. 67: “If these proceedings are to be truly 
remedial, they must have a deterrent effect on others in the 
business who may otherwise be tempted to succumb to the 
lethal admixture of mindless enthusiam and overweening 
greed that so often brings fraud and deceit in its wake.” 


51 Since it was a consent injunction, the court made no find- 
ings. But a consent injunction is no less a basis for remedial 
action than one issued after a trial. Cortlandt Investing Cor- 
poration, 44 S.E.C. 45, 53 (1969): Kimball Securities, Inc., 
39 S.E.C. 921, 923-924 (1960). 


a See Kimball Securities, Inc., 39 S.E.C. 921, 924 (1960). 


53 The administrative law judge imposed a harsher sanction. 


54 Our failure to address ourselves explicitly to some of the 
contentions made does not mean that we have ignored 
them. All issues raised have been carefully considered. 


55 Respondents’ exceptions to the initial decision are over- 
ruled or sustained to the extent that they are inconsistent 
or in accord with the views expressed in this opinion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12534 


Admin. Proc. File No. 3-2621 


In the Matter of 


GILBERT F. TUFFLI, JR. 
6950 S.W. 64th Avenue 
Miami, Florida 


‘STEPHEN A. CAHEN 


12401 N.E. 16th Avenue 
North Miami Beach, Florida 


STANLEY RADLER 
8287 N.E. Miami Court 
Miami, Florida 


ROBERT FORMAN 
10725 N.W. 2nd Court 
Miami, Florida 


GEORGE WASSON 
8206 Quinn Road 
Minneapolis, Minnesota 


ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission's opinion issued this day, it 
is 


ORDERED that Gilbert F. Tuffli, Jr. Stephen A. Cahen and 
Stanley Radler be, and each of them hereby is, barred from 
association with any broker or dealer; and it is further 


ORDERED that George Wasson be, and he hereby is, 
suspended from association with any broker or dealer for 
45 days; and it is further 


ORDERED that Robert Forman be, and he hereby is, 
suspended from association with any broker or dealer for 30 
days; and it is further 


ORDERED that the aforementioned suspensions of George 
Wasson and Robert Forman shall become effective at the 
opening of business on the 28th day of June, 1976. 


By the Commision. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12535/June 10, 1976 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 520/June 10, 1976 


Admin. Proc. File No. 3-4656 
In the Matter of 


C. R. RICHMOND & CO. 
15430 Mulholland Drive 
Los Angeles, California 


(8-13254) (801-6793) 
CURTIS R. RICHMOND 


OPINION OF THE COMMISSION 
BROKER-DEALER AND INVESTMENT ADVISER 
PROCEEDINGS 


Grounds for Remedial Sanctions 
Injunctions 


Where registered broker-dealer and investment adviser, and 
its president, were enjoined from violating the Securities Ex- 
change Act's reporting, customer-disclosure, hypothecation, 
net capital, record-keeping and security count provisions; 
from selling unregistered securities in violation of the 
Securities Act; and from violating the antifraud provisions of 
the Investment Advisers Act by using fraudulent advisory 
publications, he/d, in the public interest to revoke broker- 
dealer and investment adviser registrations, and to bar 
registrant's president from association with any broker, 
dealer or investment adviser, with the right to apply for per- 
mission to become so associated in a restricted capacity 
after a specified interval. 


APPEARANCES: 


Darrell L. Johnson, of Lindholm & Johnson, for C. R. 
Richmond & Co. and Curtis R. Richmond. 


Charles R. Hartman and James W. Mercer, for the 
Commission's Division of Enforcement. 


This case deals with three injunctions entered against a firm 
and its chief-executive. On the basis of those injunctions, the 
administrative law judge concluded that the broker-dealer 
and investment adviser registrations of C. R. Richmond & 
Co. should be revoked, and that Curtis R. Richmond, 
registrant's president and its sole stockholder, should be 
barred from association with any broker, dealer or invest- 
ment adviser.’ 


However, the administrative law judge found it appropriate 
to permit Richmond to apply to us, after a year, for permis- 
sion to return to the securities business in a non-proprietary, 
non-supervisory capacity under adequate supervision.” 

I. 


The three injunctions arose out of two actions brought by 
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this Commission against these respondents in the United 
States District Court for the Central District of California. 


In the first action, * our complaint charged that responden 
violated the Securities Exchange Act's reporting, hypotheca- 
tion, net capital, record-keeping and security count re- 
quirements, and the Act's requirements with respect to the 
disclosure to customers of credit terms and free balances.‘ It 
also charged respondents with violations of the antifraud 
provisions of the Investment Advisers Act. ° Severing the 
issues under the two statutes, the court in February 1974, 
with respondents’ consent, ® permanently enjoined them 
from further violations of the Exchange Act provisions 
charged in the complaint. 


There was a trial on the merits with respect to the remaining 
charges which were hotly contested. In March of 1975 the 
court permanently restrained respondents from violating the 
Advisers Act's antifraud provisions.’ The decree rested 
principally on findings, made by the court, that respondents 
published and distributed two fraudulent publications, the 
Richmond Outlook, a weekly newsletter, and a book written 
by Richmond entitled The Money Machine. Those findings 
may be summarized as follows. 


Each of those publications was an “advertisement” within 
the meaning of the Advisers Act. And each made the 
proscribed claim that registrant had a “device” that was 
enough in and of itself to tell the user which securities to 
buy, which ones to sell and when to do so. The adver- 
tisements also pointed to the results assertedly obtained by 
using the ‘‘device.’’ But the reader was not told that those 
results were merely hypothetical. Nor was he told that the 
“device” might not always produce results as good as those. 


The two publications also stressed that the employment @ 


registrant's advisory services would provide clients with im- 
minent profits and protection against loss, and improperly 
referred to registrant's specific past advisory recommen- 
dations which were or would have been profitable to them.® 


The Richmond Outlook referred to a model portfolio. But it 
did not say that this was only a hypothetical portfolio. To the 
contrary, it implied that the trades referred to had actually 
taken place. And it compared the model's purported perfor- 
mance with the Dow Jones Industrial Average. It did that 
without disclosing either the model's true nature or the fact 
that the stocks in it were considerably riskier than those in 
the Dow Jones average.® 


The Money Machine boasted of an account which had in- 
creased in value from $10,000 to $814,000 in seven years 
by means of registrant's “device.” Here again, the fact that 
the account was not a real one was left undisclosed. Also 
unmentioned was the inconvenient fact that the method of 
financing essential to the attainment of the stated perfor- 
mance was unlawful. And registrant inserted newspaper 
advertisements that made the flamboyant claims that the 
results of its advisory services were 90% predictable, and 
provided minimum risk to investors. 


In the second injunctive action brought by us, the court in 
June 1974, after a hearing, found that respondents had 
violated the Securities Act's registration provisions in the 


ed them from further violations of those provisions.'° 


offer, sale and delivery of securities, and permanently “"@ 
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» injunctions '' led the administrative law judge to con- 
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clude that the public interest demanded substantial sanc- 
tions.'2 Respondents think the revocation and limited bar he 
considered appropriate overly harsh.'? 


The misconduct found, or ‘in the case of the consent injunc- 
tion charged, '* is serious and pervasive. As has been seen, it 
encompassed virtually every phase of respondents’ 
brokerage business, and exposed their customers to sub- 
stantial risk. Moreover, their grossly deceptive advisory 
publications '® were calculated to arouse illusory hopes of 
substantial profits with virtually no risk.'* Respondents thus 
showed a marked insensitivity to the obligation of fair- 
dealing borne by professionals in the securities business. It 
follows from what we have said that they cannot be trusted 
to operate a securities business in conformity with 
applicable requirements.'? Hence we are constrained to 
agree with the administrative law judge's decision to revoke 
registrant's registrations and bar Richmond. 


Our staff insists that only an absolute bar will suffice. We 
agree that Richmond's misdeeds cannot be condoned. For 
the most part, however, those misdeeds were essentially 
managerial or proprietary. True, Richmond’s advisory 
publications were fraudulent. But fraud it not fungible. Its 
gradations and varieties are infinite. Hence in prescribing 
remedies for it, we must take into account “the facts and cir- 
cumstances that differentiate one man’s case from 
another’s.’’'® Our purpose is not to punish Richmond, but “to 
protect the public interest from future harm at his hands.’’'® 
In light of this objective, we agree with the administrative 

w judge’s decision to permit Richmond to apply, after a 
ear, for permission to return to the securities business in a 
non-proprietary, non-supervisory capacity upon a showing of 
adequate supervision.?° 


IV. 
An appropriate order will issue.?' 
By the Commission (Chairman HILLS and Commissioners 
LOOMIS and EVANS); Commissioner POLLACK not par- 
ticipating. 


George A. Fitzsimmons 
Secretary 





'The Securities Exchange Act (Sections 15(b)(4) and (6)) 
and the Investment Advisers Act (Sections 203(e) and (f)) 
authorize us to impose sanctions if we find it in the public in- 
terest to do so and that a respondent is enjoined by any 
court from engaging in any conduct in connection with 
broker-dealer or investment advisory activities or the 
purchase or sale of securities. 


2 The respondents petitioned for review of the administrative 
law judge’s decision. Our Division of Enforcement also 
sought review with respect to what it considers the inade- 
quacy of the sanction imposed on Richmond personally by 
virtue of the proviso to the bar. 


3S.E.C. v. C. R. Richmond & Co., et al., Civil Action No. 72- 


075. 
GD o.o:ers 10(b), 15(c)(2), 15(cl3) and 17(a) of the Ex- 


change Act and our Rules 10b-16, 15c2-1, 15c3-1, 15c¢3-2, 
17a-3, 17a-11 and 17a-13 thereunder. 


5 Section 206 of the Advisers Act and our Rule 206(4)-1 
promulgated thereunder. The cited section prohibits any 
fraudulent activities on the part of an investment adviser. 
And in Rule 206(4)-1 we have defined specified adver- 
tisements as faudulent acts or practices. See n. 8, infra. 


® Respondents neither admitted nor denied the allegations in 
the injunctive complaint. 


7 See n. 5, supra. 


8 Rule 206(4)-1 promulgated by us under Section 206 of the 
Advisers Act makes it a fraudulent act for an adviser to 
publish or distribute any advertisement which (1) refers to 
past specific recommendations that were or would have 
been profitable to any person (unless in compliance with 
specified requirements), (2) represents that any formula or 
other device can in and of itself be used to determine which 
securities to buy or sell, or when to buy or sell them, or (3) 
contains any false or misleading statements. 

8 Significant computational differences were also un- 
disclosed. 


10 S.E.C. v. Commodity Options International, Inc., et al., Civil 
Action No. 73-761. 


'’ The consent injunction is no less a basis for remedial ac- 
tion than the other two that were issued after hearings. 
Cortlandt Investing Corporation, 44 S.E.C. 45, 53 (1969): 
Kimball Securities, Inc., 39 S.E.C. 921, 923-924 (1960). 
Respondents stress that appeals from those two injunctions 
are pending before the United States Court of Appeals for 
the Ninth Circuit. That is of no moment for present purposes. 
The fact remains that a court of competent jurisdiction found 
those injunctions appropriate and that it did so over 
respondents’ vehement opposition. Samue/ H. Sloan, 
Securities Exchange Act Release No. 11376 (April 28, 
1975), 6 SEC Docket 772, 776 n. 27. If the appellate court 
vacates either injunction, we will entertain an appropriate 
application to reconsider the sanctions herein. Charles C. 
Willson, 1 S.E.C. 402 and 502 (1936). Compare also Pau/ 
M. Kaufman, 44 S.E.C. 374 (1970). 


'2 Respondents labor under a misconception that he found 
willful violations on the record before him. And they aim 
their principal attack on those imagined findings. But the 
administrative law judge made no such findings. To the con- 
trary, in his initial decision he expressly dismissed all charges 
relating to the substantive violations alleged in these 
proceedings. He did that because, as he put it, our staff had 
decided not to present evidence to prove those charges. 
And, as noted above, the sanctions he imposed were based 
solely on his view of the injunctions’ public interest im- 
plications. 


Nor can respondents collaterally attack the injunctions by 
relitigating here the issues involved in the injunctive 
proceedings. Herbert Rapp, 41 S.E.C. 854, 857 (1964); 
Gibbs & Company, 40 S.E.C. 963, 967-968 (1962); Kimball 
Securities, Inc., 39 S.E.C. 921, 924 n. 4 (1960); JU. D. Creger 
& Co., 39 S.E.C. 165, 169 (1959). 


'3 What respondents really want is to continue to act as in- 
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vestment advisers. They apparently aren't interested in 
remaining in the brokerage business. Some years ago, in 
March of 1973, registrant advised our staff that ‘we are 
voluntarily withdrawing our registration as a broker-dealer.” 
But it did not use the prescribed form to effect withdrawal 
(even though our records indicate that it was notified that its 
“request for withdrawal ... cannot be accepted” because it 
must ‘‘be filed on Form BDW”). Hence, as found by the ad- 
ministrative law judge, registrant's “registration with the 
Commission as a broker-dealer continued in effect.” 


‘4 A consent injunction is by its very nature unaccompanied 
by findings. Hence we look at the moving papers filed with 
the court to assess the injunction’s public interest im- 
plications. Gilbert F. Tuffli, Jr., Securities Exchange Act 
Release No. (June  , 1976) SEC Docket . See also 
Kimball Securities, Inc., 39 S.E.C. 921 924 (1960). 


‘8 As we said in Spear & Staff, Incorporated, 42 S.E.C. 549, 
556 (1965), when dealing with similar practices: 


“Registrant's sensational advertisements featuring the 
get-rich-quick theme were incompatible with respon 
sible methods of obtaining clients for investment ad- 
visory services. Advertisements of this kind have a 
substantial adverse effect on the public interest. Not 
only do they tend to mislead and deceive investors, 
they also tend to debase the standards of the invest- 
ment advisory industry by creating a competitive en- 
vironment that tempts advisers to vie with each other 
in making unsupportable claims to prophetic insight.”’ 


‘6 One need go no further than to look at the name that Rich- 
mond selected for his book. The Money Machine conveys 
the impression that the author has found the secret of mak- 
ing a lot of money. If the title leaves too much to the reader's 
imagination, the book’s jacket does not. It says: “Can you af- 
ford not to read The Money Machine. Richmond's book 
details how to multiply your investment 50 times. Results 
90% predictable. Minimum risk.” 


‘7 See Richard C. Spangler, Inc., Securities Exchange Act 
Release No. 12104 (February 12, 1976), 8 SEC Docket 
1257, 1266; Arthur Lipper Corporation, Securities Ex- 
change Act Release No. 11773 (October 24, 1975), 8 SEC 
Docket 273, 281. 


'® Robert F. Lynch, Securities Exchange Act Release 
No.11737 (October 15, 1975), 8 SEC Docket 75, 78 n. 17. 


"leo Glassman, Securities Exchange Act Release: No. 
11929 (December 16, 1975), 8 SEC Docket 735, 736. 


20 We see no basis for our staff's view that ‘Richmond's past 
violations demonstrate that it is very unlikely that supervi- 
sion can adequately assure that his activities will not harm 
investors in the future.” 


2" Our failure to address ourselves explicitly to a particular 
contention does not mean that we have ignored it. All points 
have been considered. The exceptions to the administrative 
law judge’s initial decision are overruled or sustained to the 
extent that they are inconsistent or in accord with our deci- 
sion. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12535/June 10, 1976 


INVESTMENT ADVISERS ACT OF 1940 & 


Release No. 520 /June 10, 1976 
Admin. Proc. File No. 3-4656 
In the Matter of 


C. R. RICHMOND & CO. 
15430 Mulholland Drive 
Los Angeles, California 
(8-13254) (801-6793) 


CURTIS R. RICHMOND 
ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission's opinion issued this day, it 
is 


ORDERED that the registrations of C. R. Richmond & Co. as 
a broker-dealer and as an investment adviser be, and each of 
them hereby is, revoked; and it is further 


ORDERED that Curtis R. Richmond be, and he hereby is, 
barred from association with any broker, dealer or invest- 
ment adviser, with the proviso that, after one year from the 
date hereof, he may apply to the Commission for permission 
to become so associated in a non-proprietary, non- 
supervisory capacity upon a showing of adequate supervi- 
sion. 


By the Commission. @ 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19556/June 4, 1976 


In the Matter of 


NEW ENGLAND POWER COMPANY 
20 Turnpike Road 
Westborough, Massachusetts 01581 


(70-5867) 


NOTICE OF PROPOSED CONTINUATION OF INCREASE IN 
PERMITTED SHORT-TERM UNSECURED 
INDEBTEDNESS; ORDER AUTHORIZING SOLICITATION 
OF PROXIES IN CONNECTION THEREWITH 


NOTICE IS HEREBY GIVEN that New England Power co 
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pany (NEPCO”), an electric utility subsidiary company of 
New England Electric System, a registered holding com- 
pany, has filed a declaration and an amendment thereto with 
this Commission pursuant to the Public Utility Holding Com- 
pany Act of 1935 (‘Act’), designating Sections 6(a)(2), 7(e), 
and 12(e) of the Act and Rules 62 and 65 promulgated 
thereunder as applicable to the proposal. All interested per- 
sons are referred to the declaration as amended, which is 
summarized below, for a complete statement of the 
proposal. 


The terms of the Cumulative Preferred Stock as set forth in 
the Articles of Organization and By-Law provide that, except 
as voted by holders of said stock, the short-term unsecured 
indebtedness of NEPCO shall not exceed 10% of the sum of 
the principal amount of all bonds and other secured in- 
debtedness and the capital, premium, and surplus of 
NEPCO, and that all unsecured indebtedness of NEPCO shall 
not exceed 20% of such sum. 


By votes of March 30, 1970, and February 22, 1973, pur- 
suant to Commission approval (HCAR Nos. 16653 and 
17853), and as part of the amendment of the Articles of 
Organization and By-Laws on July 25, 1975, preferred 
stockholders authorized NEPCO to isssue short-term un- 
secured indebtedness in excess of the 10% limitation provid- 
ed that all unsecured indebtedness would not exceed 20% of 
the sum of the principal amount of all bonds and other 
secured indebtedness and the capital, premium, and surplus 
of NEPCO and that such short-term unsecured indebtedness 
would be issued with limited periods after such votes. The 
current authority expires July 1, 1976. It is now proposed 
that this authorization be continued on the same terms, ex- 
cept that (1) such indebtedness shall be issued not later than 
July 1, 1980 and (2) such indebtedness shall have a maturi- 
ty not later than July 1, 1981. 


NEPCO states that the experience of the current authoriza- 
tion of the permitted amount of short-term unsecured in- 
debtedness has demonstrated that temporary financing 
through larger amounts of short-term unsecured _in- 
debtedness pending completion of, and realization in finan- 
cing and lower interest costs. NEPCO states further that 
since the 1970 authorization, referred to above, the need for 
a waiver of the 10% limitation has been accentuated due to 
inflation, larger unit sizes, and delays in obtaining licenses 
and regulatory approvals, including environmental re- 
quirements. 


NEPCO intends to submit the proposal to the holders of 
Cumulative Preferred Stock for their approval at a special 
meeting to be held on June 30, 1976. In connection 
therewith, NEPCO proposes, pursuant to Rule 62 under the 
Act, to solicit proxies from such stockholders through the 
use of proposed soliciting material to be voted at said 
special meeting. It is stated that continuation of the current 
permitted amount of short-term unsecured indebtedness 
requires the affirmative vote of a majority of the total 
number of shares of Cumulative Preferred Stock of all series 
outstanding. 


Expenses to be incurred by NEPCO in connection with the 
proposed transaction are estimated at $10,000, including 
services of the system service company, at cost, of $2,800. 
It is stated that no state commission and no federal commis- 
sion, other than this Commission, has jurisdiction over the 


proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 29, 1976, request in writing that a 
hearing be held with respect to the proposed continuation of 
the increase in permitted short-term unsecured in- 
debtedness, stating the nature of his interest, the reasons for 
such. request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may re- 
quest that he be notified if the Commission should order a 
hearing thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at the 
above-stated address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the declaration, as 
filed or as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


It appearing to this Commission that the declaration, insofar 
as it proposes the soliciation of proxies from NEPCO’s 
preferred stockholders, should be permitted to become 
effective forthwith pursuant to Rule 62: 


IT IS ORDERED that the declaration regarding the proposed 
solicitation of proxies be, and it hereby is, permitted to 
become effective forthwith pursuant to Rule 62 and subject 
to the terms and conditions prescribed in Rule 24 under the 
Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19557/June 4, 1976 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-5844) 


ORDER AUTHORIZING PROPOSED ISSUE AND SALE OF 
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SHORT-TERM NOTES TO BANKS AND TO COMMERCIAL 
PAPER DEALERS AND GRANTING EXCEPTION FROM 
COMPETITIVE BIDDING 


Monongahela Power Company (‘Monongahela’), the 
Potomac Edison Company (‘Potomac’), and West Penn 
Power Company (‘West Penn”), electric utility subsidiaries 
of Allegheny Power System, Inc., a registered holding com- 
pany, have filed an application and amendments thereto 
with this Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and Rule 
50(a)(5) promulgated thereunder regarding the following 
proposed transactions. 


Monongahela, Potomac and West Penn ("applicants’’) 
propose to borrow funds, during the period ending 
December 31, 1977, by issuing, selling and renewing short- 
term notes to banks and commercial paper to commercial 
paper dealers in aggregate amounts not to exceed $44,- 
000,000, $40,000,000 and $74,000,000, respectively, 
outstanding at any one time. It is stated that the notes and 
commercial paper will be issued and renewed from time to 
time as funds may be required prior to December 31, 1977, 
provided that no such notes or commercial paper will mature 
after April 1, 1978. Accordingly, the applicants request that, 
from the date of the granting of the application filed in this 
matter to December 31, 1977, the exemption from the 
provisions of Section 6(a) of the Act, afforded to them by the 
first sentence of Section 6(b) thereof, be increased to the ex- 
tent necessary to permit the proposed programs of short- 
term borrowing. 


The applicants have filed by amendment statements of their 
estimated expenditures and sources of financing for the 
period covered by the application. These statements es- 
tablish Monongahela’s need for $40,000,000 of its $44.- 
000,000 request, Potomac’s need for all of its $40,000,000 
request, and West Penn’s need for $64,000,000 of its $74.- 
000,000 request. 


Although no commitment or agreement for any of the 
proposed borrowing has been made, it is anticipated that 
seven designated commercial banks will make available to 
each of the applicants varying lines of credit aggregating 
$125,000,000, provided that the borrowings by each appli- 
cant will at no time exceed the total amount authorized by 
this Commission. !t is stated that the unsecured promissory 
notes, to be issued to the banks as evidence of such 
borrowings, will mature not more than 270 days after 
issuance or renewal, will be prepayable at any time without 
premium or penalty, and will bear interest at a rate not ex- 
ceeding the prime rate of each lending bank in effect at the 
date of the borrowing. It is anticipated that the banks will 
require compensating balances at levels generally ap- 
proximating 10% of the line of credit plus 10% of the amount 
of notes outstanding; thus, if balances were maintained 
solely to fulfill compensating balance requirements for 
borrowings, the effective interest cost to each applicant, 
assuming a prime rate of 7%, would be approximately 
8.75%. 


The applicants propose to issue and sell commercial paper, 
in the form of promissory notes in denominations of not less 
than $50,000, nor more than $5,000,000, to commercial 
paper dealers at a discount not in excess of the discount rate 
per annum prevailing at the time of issuance for commercial 
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paper of comparable quality and of like maturity sold to 
commercial paper dealers. It is stated that the commercial 


more than 270 days after the date of issue, and that the 





paper notes will be of varying maturities, with no rat tne) & 8 


will not be prepayable. The applicants further state that it 
may issue the commercial paper notes if the interest cost 
thereof is equal to or less than the effective interest cost at 
which funds could be borrowed from the seven commercial 
banks with which they have lines of credit or if they cannot 
at that time borrow the same amount for the same period of 
time from such banks. It is expected that the commercial 
paper dealers, will reoffer the commercial paper notes to not 
more than 200 of their customers, identified and designated 
in a non-public list prepared in advance by the dealers, at a 
discount rate of 1/8 of 1% per annum less than the discount 
rate to the applicants. It is expected that the dealers’ 
customers will hold the commercial paper notes to maturity; 
but, if any such customers wish to resell prior to maturity, 
their dealers will repurchase the notes pursuant to a verbal 
repurchase agreement and will reoffer them to other 
customers on their non-public lists. 


It is stated that as of March 31, 1976, Potomac had out- 
standing $13,200,000 of short-term notes to banks and 
Monongahela and West Penn had no notes to banks or com- 
mercial paper outstanding and that it is expected that on 
June 1, 1976 Monongahela will have no such notes out- 
standing, and Potomac and West Penn will have outstand- 
ing $4,000,000 and $3,850,000 of short-term notes, 
respectively. 


The applicants state that the proceeds from the issuance 
and sale of such notes will be used by each of them to reim- 
burse their corporate treasuries for past expenditures made 
in connection with their construction programs and to pay 
part of the cost of future construction. The gross construc- 
tion expenditures for 1976 and 1977 are estimated to total 
$143,000,000 in the case of Monongahela, $149,000,000 
in the case of Potomac, and $232,000,000 in the case of 
West Penn. 


The applicants request that the proposed issue and sale of 
the commercial paper notes be expected from the com- 
petitive bidding requirement of Rule 50 pursuant to a finding 
by this Commission under Rule 50(a)(5). 


The fees and expenses to be incurred by the applicants in 
connection with the proposed transactions are estimated to 
be approximately $10,400, including credit rating fees of 
$8,000. The Virginia State Corporation Commission has ap- 
proved the issuance of short-term debt by Potomac. No 
other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19510), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
sumers that said application, as amended, be granted in 
part: 


IT 1S ORDERED, pursuant to the applicable provisions of “@ i 





Act and the rules thereunder, that Menongahela, Potomac, 
and West Penn be, and they hereby are authorized, effective 
forthwith, to issue short-term notes to desginated banks and 
commercial paper to commercial paper dealers, through 
December 31, 1977, in aggregate principal amounts not to 
exceed $40,000,000, $40,000,000 and $64,000,000, 
respectively, outstanding at any one time, subject to the 
terms and conditions prescribed in Rule 24 promulgated un- 
der the Act and subject to the reservation of jurisdiction con- 
tained herein. 


IT 1S FURTHER ORDERED that jurisdiction be, and it hereby 
is, reserved to grant Monongahela and West Penn further 
relief, when applied for, in whole or in part. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19558/June 4, 1976 


In the Matter of 


OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44701 


(70-5860) 


NOTICE OF PROPOSED ISSUE AND SALE OF NOTES TO 
BANKS AND TO A DEALER IN COMMERCIAL PAPER AND 
REQUEST FOR EXCEPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Ohio Power Company 
(“Ohio”), an electric utility subsidiary company of American 
Electric Power Company, Inc., a registered holding company, 
has filed an application with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (‘Act’), 
designating Section 6(b) of the Act and Rules 50(a)(2) and 
50(a)(5) promulgated thereunder as applicable to the 
proposed transactions. All interested persons are referred to 
the application, which is summarized below, for a complete 
statement of the proposed transactions. 


Ohio requests that, from the date of the granting of this 
application to June 30, 1977, the exemption from the 
provisions of Section 6(a) of the Act afforded to it by the first 
sentence of Section 6(b) of the Act, relating to the issue of 
short-term notes, be increased to the extent necessary to 
cover the issuance and sale of notes to banks, to dealers in 
commercial paper and demand notes to bank trust 
departments in an aggregate amount not to exceed $150.- 
000,000 outstanding at any one time. In no event will the 
amount outstanding be in excess of the maximum amount 
allowable both under its Articles of Incorporation and the 
consent granted by its Cumulative Preferred stockholders 


permitting an increase in the amount of unsecured short- 
term debt that Ohio could incur. The notes are to be issued 
from time to time prior to July 30, 1977, as funds may be 
required, provided that none of the notes, commercial paper, 
and demand notes to bank trust departments will mature 
later than December 31, 1977. As of April 22, 1976, Ohio 
had short-term notes, including commerical paper and de- 
mand notes, outstanding in an aggregate amount of $151,- 
000,000. 


Each note payable to a bank to be issued by Ohio will 
mature not more than 270 days after the date of issuance or 
renewal thereof, will bear interest at an annual rate of in- 
terest not greater than the prime rate of commercial banks in 
effect at the time of issuance or in effect from time to time 
and will be prepayable at any time without premium or 
penalty. In the case of most of the banks from which Ohio 
proposes to borrow, sufficient bank balances to meet 
operating and financial needs are kept at such banks to 
satisfy any compensating balance requirements of such 
banks in connection with the borrowings. If the average of 
such bank balances were maintained solely in order to fulfill 
the prevailing compensating balance requirements of such 
banks, generally up to about 20%, the effective interest cost 
to Ohio of issuance and sale of such notes to such banks 
would be approximately 1.7% above a prime commercial 
rate of 6-3/4% or about 8.45%. In the case of those banks in 
which Ohio does not maintain bank balances for operating 
and financial needs, Ohio will be required to maintain com- 
pensating balances, generally 10% of the amount of the 
bank lines made available by such banks and additional 
compensating balances, generally 10%, of the amount of 
any borrowings. If the full amount were borrowed from 
these banks, the effective interest cost to Ohio would be ap- 
proximately 1.7% above the current prime commercial rate 
of 6 3/4%, or about 8.45%. Ohio states that it will file with 
the Commission, by Post-Effective Amendment, lists of 
other banks not previously identified in filings with the Com- 
mission in this proceeding to which it proposes to issue and 
sell notes, and no such notes will be issued and sold to such 
banks not previously identified prior to the issuance of a 
Supplemental Order by the Commission in connection 
therewith. Such Post-Effective Amendments will also in- 
dicate the compensating balances, if any, required to be 
maintained in connection with such borrowings and the 
effective annual cost of the borrowings. 


Ohio also proposes to issue commercial paper in the form of 
promissory notes in denominations of not less than $50,000 
nor more than $5,000,000, will be of varying maturities 
with no maturity more than 270 days after the date of issue, 
and will not be prepayable prior to maturity. The commercial 
paper notes will be sold directly by Ohio to Lehman 
Commercial Paper Incorporated (the “dealer’’), at a discount 
rate not in excess of the discount rate per annum prevailing 
at the time of issuance for commercial paper of comparable 
quality and maturity. No commerical paper notes will be 
issued having a maturity of more than 90 days at an effec- 
tive interest cost which exceeds the effective interest cost at 
which Ohio could borrow from banks. The dealer will reoffer 
the commercial paper notes to not more than 200 of the 
dealer's customers identified and designated in a nonpublic 
list prepared by the dealer in advance, at a discount rate of 
1/8 of 1% per annum less than the discount rate to Ohio. It 
is expected that such customers of the dealer will hold the 
commercial paper notes to maturity, but, if any such 
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customer wishes to resell such commercial paper prior to 
maturity, the dealer, pursuant to a verbal repurchase agree- 
ment, will repurchase such commercial paper sold by it and 
reoffer it to other customers on its nonpublic list. 


Ohio also proposes to issue and sell its demand notes to the 
trust departments of The Cleveland Trust Company, 
Cleveland, Ohio, and The Fidelity Bank, Philadelphia, Penn- 
sylvania, in the maximum amounts of $10,000,000 and 
$20,000,000, respectively. It is stated that the bank trust 
departments have a flow of funds, as fiduciary for various ac- 
counts, which would be available for investment in such de- 
mand notes. These demand notes will be in the form of 
promissory notes in denominations of not less than $1,000 
bearing an interest rate equivalent to not more than the sum 
of %% and the highest rate paid daily by General Motors 
Acceptance Corporation on its commercial paper with a 
maturity of less than 180 days. Notes issued from January 1 
to June 30 will mature July 1 of the same year and those 
issued from July 1 to December 31 will mature on January 1 
of the following year. The bank trust departments will have 
the right to demand payment at any time and Ohio will have 
the right to repay, without penalty, all or any part of the prin- 
cipal amount of such demand notes outstanding. 


On April 22, 1976, the highest rate paid by General Motors 
Acceptance Corporation on its commercial paper with a 
maturity of less than 180 days was 5 1/8%. This rate plus 
the 1/4% referred to above was approximately 3/8% less than 
the rate at which Ohio was then able to issue commercial 
paper of comparable maturities and approximately 2 3/4% 
below the effective rate for bank borrowings based on a 
prime rate of 6-3/4% and compensating balances of 15% to 
20%. It is stated that based on past experience, the rate on 
these demand notes will consistently be lower than the 
comparable rates for commercial paper and bank 
borrowings including the effect of compensating balances. 


The proceeds from the issue and sale of the notes will be 
used by Ohio to reimburse its treasury for past expenditures 
made in connection with its construction program and to 
pay part of the cost of its future construction program. Such 
construction expenditures for the years 1976 and 1977 are 
estimated at approximately $163,000,000 and $201,000,- 
000, respectively, exclusive of the cost of the construction 
program of Ohio's subsidiary, Ohio Electric Company. 
Estimates of this subsidiary’s construction expenditures for 
the years 1976 and 1977 are approximately $19,000,000 
and $4,000,000, respectively. 


Ohio claims exception from the competitive bidding re- 
quirements of Rule 50 for the proposed issuance of notes to 
banks and demand notes to bank departments pursuant to 
paragraph (a)(2) thereof. Additionally, Ohio requests excep- 
tion from the competitive bidding requirements of Rule 50 
for the proposed issue and sale of its commercial paper pur- 
suant to paragraph (a)(5) thereof on the grounds that it is not 
practicable to invite competitive bids for commercial paper 
and that current rates for commercial paper of prime 
borrowers such as Ohio are published daily in financial 
publications. 


The application states that expenses of approximately 
$12,000 are to be incurred in connection with the proposed 
transactions. It is further stated that no state commission 
and no federal commission, other than this Commission, 
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has jurisdiction over the proposed transactions. 


may, not later than June 29, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application which he desires to 
controvert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) with 
the request. At any time after said date, the application, as 
filed or as it may be amended, may be granted as provided in 
Rule 23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


NOTICE IS FURTHER GIVEN that any interested win » @ 


~ 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19559/June 4, 1976 

In the Matter of ¢@ 
APPALACHIAN POWER COMPANY 


40 Franklin Road 
Roanoke, Virginia 24009 


ge ee 


INDIANA & MICHIGAN ELECTRIC COMPANY 3 
2101 Spy Run Avenue a *& 
Fort Wayne, Indiana 46801 


OHIO POWER COMPANY 
301 Cleveland Avenue, S. W. 
Canton, Ohio 44701 


AMERICAN ELECTRIC POWER COMPANY, INC. ¢€~@e@ 
2 Broadway 
New York, New York 10004 


(70-5861) 


NOTICE OF PROPOSED ISSUE AND SALE OF NOTES TO 
BANKS AND TO A DEALER IN COMMERCIAL PAPER BY oo ® 
HOLDING COMPANY, ISSUANCE AND SALE OF 
COMMON STOCK BY SUBSIDIARIES TO HOLDING 
COMPANY, CAPITAL CONTRIBUTIONS TO SUBSIDIARY, 
AND REQUEST FOR EXCEPTION FROM COMPETITIVE 
BIDDING 


oe 


© 


‘ 


NOTICE iS HEREBY GIVEN that American Electric Power 
Company, Inc. (“AEP”), a registered holding company, and 
Appalachian Power Company (‘Appalachian’), Indiana & 
Michigan Electric Company (l1&M”), and Ohio Power Com- 
pany (“Ohio”), its subsidiary electric utility companies, have 
filed an application-declaration and an amendment thereto 
with this Commission pursuant to the Public Utility Holding 
Company Act of 1935 ("‘Act’’), designating Sections 6, 6(b), 
10 and 12 of the Act and Rules 50 and 50(a)(3) 
promulgated thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
application-declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


AEP requests that it be authorized to issue and sell, from 
time to time prior to June 30, 1977, as funds may be re- 
quired, short-term notes (including commercial paper) in an 
aggregate amount not to exceed $175,000,000 outstand- 
ing at any one time. None of such notes or commercial paper 
shall mature later than December 31, 1977. As of April 22, 
1976, AEP has no short-term debt outstanding under this 
Commission's previous order in File No. 70-5690, HCAR 
No. 19067, June 30, 1975. 


The notes to be sold to banks will be dated as of the date of 
the borrowing which they evidence, will mature not more 
than 270 days from the date of issue or reissue thereof, will 
bear interest not greater than the prime rate of commercial 
banks at the time of issuance and will be prepayable at any 
time without premium or penalty. AEP will be required to 
maintain compensating balances, generally 10% of the 
amount of the bank lines made available by such banks, and 
additional compensating balances, generally 10%, of the 
amount of any borrowings. If the full amount were borrowed 
from the banks, the effective interest cost to AEP would be 
approximately 1.7% above a prime commercial rate of 6 3/4 
or about 8.45%. AEP proposes to issue and sell such short- 
term notes to 8 banks with lines of credit in an aggregate 
amount of $105,000,000. 


The commercial paper will be in the form of promissory 
notes in denominations of not less than $50,000 nor more 
than $5,000,000 of varying maturities, with no such maturi- 
ty more than 270 days after the date of issue, and none will 
be prepayable prior to maturity. The commercial paper notes 
will be sold directly to Lehman Commercial Paper Incor- 
porated (the ‘dealer’’), at a discount rate not in excess of the 
discount rate per annum prevailing at the time of issuance 
for commercial paper of comparable quality and maturity. 
No commercial paper notes will be issued having a maturity 
of more than 90 days if such commercial paper notes would 
have an effective interest cost which exceeds the effective 
interest cost at which AEP could borrow from banks. 


The dealer will reoffer the commercial paper notes to not 
more than 200 of such dealer's customers, identified and 
designated in a nonpublic list prepared by the dealer in ad- 
vance at a discount rate of 1/8 of 1% per annum less than 
the discount rate to AEP. It is expected that such customers 
of the dealer will hold the commercial paper notes to maturi- 
ty; but if any such customer wishes to resell such commer- 
cial paper prior to maturity, the dealer, pursuant to a verbal 
repurchase agreement, will repurchase such commercial 
paper sold by it and reoffer it to other customers on the list. 


AEP also proposes to make investments in the equity of two 


of its public-utility subsidiary companies in the form of the 
purchase from time to time prior to July 1, 1977 of a total of 
(1) 750,000 shares of common stock of Appalachian for a 
consideration of $40 a share, or-a total consideration of 
$30,000,000 and (2) 3,333,334 shares of common stock of 
Ohio for a considerattion of $15 a share, or a total con- 
sideration of $50,000,010. 


AEP requests authority to make capital contributions from 
time to time prior to July 1, 1977, to its public-utility sub- 
sidiary company !&M in an aggregate amount not to exceed 
$50,000,000. 


The proceeds from the sale of the short-term notes are to be 
applied by AEP to make additional investments in certain of 
its public-utility subsidiary companies to assist them in 
financing the costs of their respective construction 
programs. The construction programs of AEP’s public-utility 
subsidiary companies for 1976 are estimated as follows: 
$127,000,000 for Appalachian, $220,000,000 for 1&M and 
its generating subsidiary, and $182,000,000 for Ohio and 
its generating subsidiary. For 1977, the estimates for each 
company are: $192,000,000 for Appalachian, $193,000.- 
000 for 1&M and its generating subsidiary, and $205,000,- 
000 for Ohio and its generating subsidiary. 


AEP requests an exception from the competitive bidding 
requirements of Rule 50 for the proposed issue and sale of 
its commercial paper on the grounds of that the commercial 
paper to be issued will have maturities of not more than nine 
months, the current rates for commercial paper for prime 
borrowers such as AEP are published daily in financial 
publications and it is not practical to publish invitations for 
bids for commercial paper. 


The application-declaration states that fees and expenses of 
approximately $12,000 are to be incurred by AEP in con- 
nection with the proposed transactions. It is further. stated 
that the State Corporation Commission of Virginia, the 
Public Service Commission of West Virginia, and the Public 
Service Commission of Tennessee have jurisdiction over the 
issue and sale by Appalachian of its common stock to AEP 
and the Public Utilities Commission of Ohio has jurisdiction 
over the issue and sale by Ohio of its common stock to AEP. 
No other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 29, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application-declaration which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the applicants-declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an attorney- 
at-law, by certificate) should be filed with the request. At 
any time after said date, the application-declaration, as 
amended or as it may be further amended, may be granted 
and permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
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rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a: hearing ‘is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19560/June 4, 1976 


In the Matter of 


KENTUCKY POWER COMPANY 
15th Street and Carter Avenue 
Ashland, Kentucky 41101 


(70-5859) 


NOTICE OF PROPOSED ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Kentucky Power Company 
(“Kentucky”), an electric utility subsidiary company of 
American Electric Power Company, Inc. (“AEP”), a 
registered holding company, has filed an application with 
this Commission pursuant to the Public Utility Holding Com- 
pany Act of 1935 (“Act’’), designating Section 6(b) of the 
Act and Rule 50(a)(2) promulgated thereunder regarding the 
following proposed transaction. All interested persons are 
referred to the application, which is summarized below, for a 
complete statement of the proposed transaction. 


Kentucky requests that, from the date of the granting of this 
application to June 30, 1977, the exemption from the 
provisions of Section 6(a) of the Act afforded to it by the first 
sentence of Section 6(b), relating to the issue of short-term 
notes, be increased to provide that the aggregate principal 
amount of all short-term notes outstanding at any one time 
shall not exceed $20,000,000. The notes are to be issued 
from time to time prior to July 1, 1977, as funds may be re- 
quired, provided that none of the notes will mature later than 
December 31, 1976. 


Kentucky has established lines of credit with two commer- 
cial banks under which it may borrow an aggregate amount 
not to exceed $20,000,000 outstanding at any one time. 
Each note payable to these banks to be issued by I&M will 
mature not more than 270 days after the date of issuance or 
renewal thereof, will bear interest at an annual rate of in- 
terest not greater than the prime rate of commercial banks 
in effect at the time of issuance or in effect from time to time 
and will be prepayable at any time without premium or 
penalty. Sufficient bank balances to meet operating and 
financial needs must be kept at these banks to satisfy any 
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compensating balance requirements of these banks in con- 
nection with the borrowings. If the average of such bank 
balances were maintained solely in order to fulfill the prevail- 
ing compensating balance requirements of such banks, 
generally about 20%, the effective interest cost to Kentucky 
would be approximately 1.7% above a prime commercial 
rate of 6 3/4% or about 8.45%. At April 22, 1976, Kentucky 
had short-term notes to these banks outstanding in an 
aggregate amount of $3,000,000 pursuant to the authoriza- 
tion of this Commission in File No. 70-5691, HCAR No. 
19109, July 31, 1975. 


The proceeds from the issue and sale of the notes will be 
used by Kentucky to reimburse its treasury for past expen- 
ditures made in connection with its construction program 
and to pay part of the cost of its future construction 
program. Such construction expenditures for the years 1976 
and 1977 are estimated at approximately $38,000,000 for 
each year. 


Kentucky claims exception from the competitive bidding 
requirements of Rule 50 for the proposed issuance of notes 
to the banks pursuant to paragraph (a)(2) thereof. 


The application states that expenses of approximately 
$2,500 are to be incurred in connection with the proposed 
transaction. It is further stated that no state commission 
and no federal commision, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 29, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application which he desires to con- 
trovert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
application, as filed or as it may be amended, may be 
granted as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 19561/June 4, 1976 
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In the Matter of 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


(70-5687) 


NOTICE OF REQUEST FOR EXCEPTION FROM 
COMPETITIVE BIDDING FOR COMMERCIAL PAPER 


NOTICE IS HEREBY GIVEN that Appalachian Power Com- 
pany (“Appalachian”), an electric utility subsidiary company 
of American Electric Power Company, Inc., a registered 
holding company, has filed with this Commission a post- 
effective amendment to the application previously filed in 
this matter, pursuant to the Public Utility Holding Company 
Act of 1935 (‘Act’), designating Rule 50(a)(5) promulgated 
thereunder as applicable to the proposed transaction. All in- 
terested persons are referred to the application, as now 
amended, which is summarized below, for a complete state- 
ment of the proposed transaction. 


By orders dated July 31, 1975 and September 17, 1975 
(HCAR Nos. 19108 and 19176), this Commission authorized 
Appalachian, for the period commencing July 1, 1975 and 
ending June 30, 1976, to issue and sell short-term notes to 
banks and to dealers in commercial paper in an aggregate 
amount not to exceed $115,000,000 outstanding at any 
one time. The notes were to be issued to 99 banks from time 
to time prior to June 30, 1976, as funds are required, 
provided that none of the nctes or commercial paper will 
mature later than December 31, 1976. Said orders granted 
Appalachian an exemption from the provisions of Section 
6(a) of the Act afforded by the first sentence of Section 6(b) 
of the Act. 


Appalachian will issue short-term indebtedness in an 
aggregate principal amount not in excess of the 5% of 
capitalization maximum authorized by Section 6(b) of the 
Act during the period July 1, 1976 through June 30, 1977. 
Said short-term indebtedness will mature not later than 
December 31, 1977. As of March 31, 1976, 5% of the 
capitalization of Appalachian would be $52,391,000. If Ap- 
palachian increases its capitalization by additional bonds 
and stock, the maximum amount allowable would increase 
accordingly. 


Each note payable to a bank to be issued by Appalachian 
will mature not more than 270 days after the date of 
issuance or renewal thereof, will bear interest not greater 
than the prime rate of commercial banks in effect at the time 
of issuance or in effect from time to time, and will be 
prepayable at any time without premium or penalty. Ap- 
palachian will be required to maintain compensating 
balances of approximately 20% of the bank lines made 
available by such banks. If the full amount were borrowed 
from the banks, the effective interest cost to Appalachian, 
based on a prime commercial rate of 7%, would be 8.75%. 


Appalachian proposes to issue commercial paper in the form 
of promissory notes in denominations of not less than $50,- 
000 nor more than $5,000,000 and will be of varying 
maturities, with no maturity more than 270 days after the 
date of issue, and none will be prepayable prior to maturity. 
The commercial paper notes will be sold directly by Ap- 


palachian to Lehman Commercial Paper Incorporated (the 
“‘dealer’’) at a discount rate not in excess of the discount rate 
per annum prevailing at the time of issuance for commercial 
paper of comparable quality and maturity. No commercial 
paper notes will be issued having a maturity of more than 90 
days at an effective interest cost which exceeds the effective 
interest cost at which Appalachian could borrow from banks. 


The dealer will reoffer the commercial paper notes to not 
more than 100 of the dealer's customers, identified and 
designated in a nonpublic list prepared by the dealer in ad- 
vance, at a discount rate of 1/8 of 1% per annum less than 
the discount rate to Appalachian. It is expected that such 
customers of the dealer will hold the commercial paper 
notes to maturity, but, if any such customer wishes to resell 
such commercial paper prior to maturity, the dealer, pur- 
suant to a verbal repurchase agreement, will repurchase 
such commercial paper sold by it and reoffer it to other 
customers on its non-public list. 


The proceeds from the issue and sale of the notes will be 
used by Appalachian to reimburse its treasury for past ex- 
penditures made in connection with its construction 
program and to pay part of the cost of its future construction 
program. Such construction expenditure for the years 1976 
and 1977 are estimated at approximately $127,000,000 
and $192,000,000, respectively. 


Appalachian requests exception from the competitive bid- 
ding requirements of Rule 50 for the proposed issue and 
sale of its commercial paper pursuant to paragraph (a)(5) 
thereof on the grounds that it is not practicable to invite 
competitive bids for commercial paper and the current rates 
for commercial paper for prime borrowers such as Ap- 
palachian are published daily in financial publications. 


Applicant states that no state commission has jurisdiction 
over borrowings of the magnitude proposed herein and that 
no federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 29, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said post-effective amendment to the applica- 
tion which he desires to controvert; or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served personally 
or by mail if the person being served is located more than 
500 miles from the point upon the applicant at the above- 
stated address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application as now 
amended by said post-effective amendment or as it may be 
further amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take’such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 
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For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19562/June 4, 1976 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 
Fort Wayne, Indiana 46801 


(70-5858) 


NOTICE OF PROPOSED ISSUE AND SALE OF NOTES TO 
BANKS AND TO A DEALER IN COMMERCIAL PAPER AND 
REQUEST FOR EXCEPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Indiana & Michigan Electric 
Company ("I1&M”), an electric utility subsidiary company of 
American Electric Power Company, Inc., a registered holding 
company, has filed an application and an amendment 
thereto with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 ("Act’’), designating Section 
6(b) of the Act and Rules 50(a)(2) and 50(a)(5) promulgated 
thereunder as applicable to the proposed transactions. All 
interested persons are referred to the application, which is 
summarized below, for a complete statement of the pro- 
posed transactions. 


1&M requests that, from the date of the granting of this 
application to June 30, 1977, the exemption from the 
provisions of Section 6(a) of the Act afforded to it by the first 
sentence of Section 6(b) of the Act, relating to the issue of 
short-term notes, be increased to the extent necessary to 
cover the issuance and sale of notes to banks, to dealers in 
commercial paper and demand notes to bank trust 
departments in an aggregate amount not to exceed $150.- 
000,000 outstanding at any one time. !&M’s Articles of 
Acceptance provide, inter alia, that 1!&M may not issue or 
assume any unsecured debt securities, as defined therein, if 
immediately after such issuance or acceptance, the total 
principal amount of such unsecured debt securities, other 
than the principal amount of all long-term unsecured debt 
securities, as defined therein, not in excess of 10% of the 
capitalization of |&M, issued or assumed by 1&M and then 
outstanding, would exceed 10% of the capitalization of 1&M, 
without the consent of the holders of a majority of the total 
number of shares of cumulative preferred stock then out- 
standing. 1&M proposed to the holders of the cumulative 
preferred stock, and received the consent of such holders at 
a special meeting of shareholders held on March 12, 1973, 
that 1&M be authorized to incur additional short-term in- 
debtedness in excess of 10% (but together with long-term 
unsecured indebtedness outstanding at the time of any com- 
putation not in excess of 20%) of the capitalization of 1&M 
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as then to be stated on the books of account of |&M for a 
period of time commencing on April 1, 1973 to and ending 
on December 31, 1976, provided that none of such un- 
secured indebtedness outstanding on December 31, 1976, 
shall mature later than June 30, 1977. Before December 
31, 1976 and subsequent to seeking and receiving authority 
from this Commission to do so, which will be the subject of a 
separate application, 1&M plans to hold a special meeting of 
its shareholders to obtain an extention of the authorization 
to incur additional short-term in excess of 10% of capitaliza- 
tion of 1&M through at least the period covered by the ins- 
tant application. The notes are to be issued from time to 
time prior to July 1, 1977, as funds may be required, provid- 
ed that none of the notes, commercial paper, and demand 
notes to bank trust departments will mature later than 
December 31, 1977. As of April 22, 1976, 1&M had short- 
term notes, including commercial paper and demand notes, 
outstanding in an aggregate amount of $76,500,000. 


Each note payable to a bank to be issued by |&M will mature 
not more than 270 days after the date of issuance or 
renewal thereof, will bear interest at an annual rate of in- 
terest not greater than the prime rate of commercial banks in 
effect at the time of issuance or in effect from time to time 
and will be prepayable at any time without premium or 
penalty. In the case of most of the banks from which |&M 
proposes to borrow, sufficient bank balances to meet 
operating and financial needs are kept at such banks to 
satisfy any compensating balance requirements of such 
banks in connection with the borrowings. If the average of 
such bank balances were maintained solely in order to fulfill 
the prevailing compensating balance requirements of such 
banks, generally up to about 20%, the effective interest cost 
to 1&M of issuance and sale of such notes to such banks 
would be approximately 1.7% above a prime commercial 
rate of 6-3/4%, or about 8.45%. In the case of those banks in 
which 1&M does not maintain bank balances for operating 
and financial needs, |1&M will be required to maintain com- 
pensating balances, generally 10% of the amount of the 
bank lines made available by such banks and additional 
compensating balances, generally 10%, of the amount of 
any borrowings. If the full amount were borrowed from 
these banks, the effective interest cost to 1&M would be ap- 
proximately 1.7% above a prime commercial rate of 6-3/4%, 
or about 8.45%. 1&M will also file with the Commission, by 
Post-effective Amendment, lists of other banks not previous- 
ly identified in filings with the Commission in this proceeding 
to which it proposes to issue and sell notes, and no such 
notes will be issued and sold to such banks not previously 
identified prior to the issuance of a Supplemental Order by 
the Commission in connection therewith. Such Post- 
effective Amendments will also indicate the compensating 
balances, if any, required to be maintained in connection 
with such borrowings and the effective annual cost of the 
borrowings. 1&M proposes to issue and sell such short-term 
notes to 37 banks with lines of credit in an aggregate 
amount of $178,695,000. 


1&M also proposes to issue commercial paper in the form of 
promissory notes in denominations of not less than $50,000 
nor more than $5,000,000, which will be of varying 
maturities, with no maturity more than 270 days after the 
date of issue and none will be prepayable prior to maturity. 
The commercial paper notes will be sold directly by |[&M to 
Lehman Commercial Paper Incorporated (the ‘‘dealer’’) at a 
discount rate not in excess of the discount rate per annum 
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prevailing at the time of issuance for commercial paper of 
comparable quality and maturity. No commercial paper 
notes will be issued having a maturity of more than 90 days 
if such commercial paper notes would have an effective in- 
terest cost which exceeds the effective interest cost at 
which 1&M could borrow from banks. The dealer will reoffer 
the commercial paper notes to not more than 200 of the 
dealer's customers identified and designated in a nonpublic 
list prepared by the dealer in advance, at a discount rate of 
1/8 of 1% per annum less than the discount rate to |&M. It is 
expected that such customers of the dealer will hold the 
commercial paper prior to maturity, but, if any such 
customer wishes to resell such commercial paper prior to 
maturity, the dealer, pursuant to a verbal repurchase agree- 
ment, will repurchase such commercial paper sold by it and 
reoffer it to other customers on its nonpublic list. 


1&M also proposes to issue and sell its demand notes to the 
trust departments of Fort Wayne National Bank, Fort 
Wayne, Indiana and Lincoln National Bank, Fort Wayne, In- 
diana, in the maximum amounts of $5,000,000 and $10,- 
000,000, respectively. It is stated that the bank trust 
departments have a flow of funds, as fiduciary for various ac- 
counts, which would be available for investment in such de- 
mand notes. These demand notes will be in the form of 
promissory notes in denominations of not less than $1,000 
bearing an interest rate equivalent to the highest rate paid 
daily by General Motors Acceptance Corporation on its com- 
mercial paper with a maturity of less than 180 days. Notes 
issued from January 1 to June 30 will mature July 1 of the 
same year and those issued from July 1 to December 31 will 
mature January 1 of the following year. The bank trust 
departments will have the right to demand payment at any 
time and I&M will have the right to repay at any time 
without penalty, all or part of the principal amount of such 
notes outstanding. 


On April 22, 1976, the highest rate paid by General Motors 
Acceptance Corporation on its commercial paper with a 
maturity of less than 180 days was 5-1/8%. This rate was 
approximately 1-1/4% less than the rate at which |&M was 
then able to issue commercial paper of comparable 
maturities and approximately 3% below the effective rate for 
bank borrowings based on the then current prime rate of 6- 
3/4% and compensating balances of 15% and 20%. It is 
stated that based on past experiences, the rate on these de- 
mand notes will consistently be lower than the comparable 
rates for commercial paper and bank borrowings including 
the effect of compensating balances. 


The proceeds from the issue and sale of the notes will be 
used by |&M to reimburse its treasury for past expenditures 
made in connection with its construction program and to 
pay part of the cost of its future construction program. Such 
construction expenditures for the years 1976 and 1977 are 
estimated at approximately $140,000,000 and $106,000,- 
000, respectively, exclusive of the cost of the construction 
program of !&M’'s subsidiary, Indiana & Michigan Power 
Company. Estimates of this subsidiary’s construction expen- 
ditures for the years 1976 and 1977 are approximately 
$80,000,000 and $87,000,000, respectively. 


1&M claims exception from the competitive bidding re- 
quirements of Rule 50 for the proposed issuance of notes to 
banks and demand notes to bank departments pursuant to 
paragraph (a)(2) thereof. Additionally, |1&&M requests excep- 


tion from the competitive bidding requirements of Rule 50 
for the proposed issue and sale of its commercial paper pur- 
suant to paragraph (a)(5) thereof on the grounds that it is not 
practicable to invite competitive bids for commercial paper 
and that current rates for commercial paper of prime 
borrowers such as I&M are published daily in financial 
publications. 


The application states that expenses of approximately 
$12,000 are to be incurred in connection with the proposed 
transactions. It is further stated that no state commission 
and no federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 29, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application which he desires to con- 
trovert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
application, as amended or as it may be further amended, 
may be granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19563/June 4, 1976 


In the Matter of 

MIDDLE SOUTH UTILITIES, INC. 

225 Baronne Street 

New Orleans, Louisiana 70112 

LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 

New Orleans, Louisiana 70174 

(70-5870) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK BY SUBSIDIARY COMPANY TO 
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HOLDING COMPANY AND INCREASE IN STATED VALUE 
OF CAPITAL STOCK 


NOTICE IS HEREBY GIVEN that Middle South Utilities, Inc. 
(“Middle South’), a registered holding company, and 
Louisiana Power & Light Company (‘Louisiana’), a public- 
utility subsidiary company of Middle South, have filed an 
application-declaration with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (‘Act’), 
designating Sections 6(a), 7, 9(a), 10, and 12(f) of the Act 
and Rule 43 promulgated thereunder as applicable to the 
proposed transactions. All interested persons are referred to 
the application-declaration, which is summarized below, for 
a complete statement of the proposed transactions. 


Louisiana proposes to issue and sell to Middle South (the 
holder of all of the issued and outstanding shares of 
Louisiana's no par value common stock), and Middle South 
proposes to acquire, 3,900,000 additional shares of 
Louisiana’s common stock for an aggregate purchase price 
of $25,000,000 in cash. Louisiana further proposes, con- 
currently with the consummation of the proposed stock sale, 
and in order to strengthen its capital structure for the benefit 
of holders of all classes of its securities, to increase the 
stated value of that part of its capital stock represented by 
the 41,500,000 shares of its common stock which will then 
be outstanding from $263,760,000 to $273,900,000 by 
transferring $10,140,000 from its Retained Earnings Ac- 
count to its Common Stock Account. Louisiana proposes to 
use the net proceeds from the sale of the additional common 
stock in part or in whole for its construction program, es- 
timated at $145,000,000 for 1976, for the payment of out- 
standing short-term promissory notes, and for other cor- 
porate purposes. 


It is stated that no State commission and no Federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. It is further stated that no special 
or separate expenses are anticipated in connection with the 
proposed transactions other than the filing fee of $2,000 
and legal fees not exceeding $1,000. 


NOTICE 1S FURTHER GIVEN that any interested person 
may, not later than July 1, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said application-declaration which he desires to 
controvert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon the 
applicants-declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the application-declaration, as filed or as it 
may be amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 
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For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19564/June 4, 1976 


In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER COMPANY 
P.O. Box 270 
Hartford, Connecticut 06101 


(70-5869) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AND PROMISSORY NOTE 


NOTICE IS HEREBY GIVEN that Connecticut Yankee 
Atomic Power Company (Connecticut Yankee”), a sub- 
sidiary of Northeast Utilities and New England Electric 
System, both registered holding companies, has filed an 
application-declaration with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6 and 7 of the Act and Rule 50(a)(2) 
promulgated thereunder as applicable to the following 
proposed transactions. All interested persons are referred to 
the application-declaration, which is summarized below, for 
a complete statement of the proposed transactions. 


Connecticut Yankee proposes to issue and sell up to $14.- 
000,000 principal amount of its First Mortgage Bonds, 
Series B (‘Bonds’) to John Hancock Mutual Life Insurance 
Company. The Bonds will be issued as serial bonds, will bear 
interest at the rate of 9-3/4% per annum and, assuming the 
issue of $14,000,000 principal amount of Bonds, will have 
the following maturities: 


July 1, 1981 $1,400,000 
July 1, 1982 1,400,000 
July 1, 1983 1,400,000 
July 1, 1984 1,400,000 
July 1, 1985 1,400,000 
July 1, 1986 7,000,000 


The Bonds will be issued under the First Mortgage Indenture 
and Deed of Trust dated as of January 1, 1965 between 
Connecticut Yankee and Hartford National Bank and Trust 
Company, Trustee, as heretofore supplemented and as to be 
further supplemented by a Second Supplemental Mortgage 
Indenture to be dated as of June 1, 1976, making various 
amendments to the provisions with respect to the terms on 
which Connecticut Yankee may issue bonds to finance 
nuclear fuel. It is stated that the Second Supplemental 
Indenture does not require the consent of the bondholders. 
The Mortgage Indenture will be further supplemented by a 
Third Supplemental Indenture dated July 1, 1976, which in- 
cludes (a) a prohibition until July 1, 1981, against refunding 
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the Bonds with or in anticipation of the proceeds from 
borrowings at a lower effective interest cost and (b) a provi- 
sion that so long as any of the Bonds shall be outstanding, 
Connecticut Yankee will not issue additional bonds on the 
basis of retired Bonds. 


Connecticut Yankee further proposes to issue and sell a 
promissory note (‘Note’) to The Connecticut Bank and Trust 
Company in the principal amount of $10,000,000, maturing 
in two years and bearing interest at 1-3/4% above the prime 
rate in effect from time to time at the bank. The Note may be 
prepaid at any time without premium or penalty and there 
will be no requirement for a commitment fee or compen- 
sating balances. 


The net proceeds from the sales of the Bonds and Notes will 
be used to repay, in part, Connecticut Yankee’s outstanding 
short-term debt, estimated to be $26,600,000 at the time of 
the proposed sales. Such short-term borrowings were used 
primarily to finance the purchase of nuclear fuel. It is stated 
that the issuance of the Note will not cause Connecticut 
Yankee to exceed its level of short-term debt authorized by 
the Commission (HCAR No. 19407). The maximum 
allowable short-term debt will be reduced by the amount of 
the net proceeds from the sale of the Bonds. Connecticut 
Yankee estimates its required spending for nuclear will be 
$8,800,000 in 1976 and $66,300,000 during the period 
1977 through 1980. It expects to finance such additional 
fuel primarily from internally generated funds. It is stated 
that the sales of the Bonds and Notes are exempted from 
the competitive bidding requirements of Rule 50 by reason 
of Rule 50(a)(2) since no finder’s fee or other fee will be 
payable to any third person in connection with the negotia- 
tion of either the Bonds or the Note. 


It is stated that the transactions are subject to the approval 
of the Connecticut Public Utilities Control Authority. It is 
stated that no other State commission and no Federal com- 
mission, other than this Commission has jurisdiction over 


the proposed transactions. A statement of the fees and ex- 


penses to be incurred in connection with the proposed tran- 
sactions will be filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not-later than June 30, 1976, request in writing that a 
hearing be-held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by the filing which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants-declarants 
at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
application-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19565/June 8, 1976 


In the Matter of 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


(70-5845) 


ORDER AUTHORIZING PROPOSED ISSUE AND SALE OF 
PREFERRED STOCK AND FIRST MORTGAGE BONDS AT 
COMPETITIVE BIDDING 


The Potomac Edison Company (‘Potomac’), an electric utili- 
ty subsidiary of Allegheny Power System, Inc., a registered 
holding company, has filed a declaration and amendments 
thereto with this Commission pursuant to Sections 6(a) and 
7 of the Public Utility Holding Company Act of 1935 ("Act’’) 
and Rule 50 promulgated thereunder regarding the follow- 
ing proposed transactions. 


Potomac proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50, up to 150,000 
shares of its $ cumulative preferred stock 
("Preferred Stock’), par value $100 per share. The dividend 
rate, to be stated in terms of the dollar amount payable an- 
nually, which amount will be a multiple of $0.04, and the 
price per share to be paid to Potomac, which price will not 
be less than $100 nor more than $102.75, will be deter- 
mined by the competitive bidding. The terms of the Preferred 
Stock also provide that no shares may be redeemed prior to 
June 1, 1981, if the funds for such redemption are obtained 
by Potomac through the issuance of debt securities or other 
preferred stock at an interest or dividend cost, as the case 
may be, less than the dividend cost of the Preferred Stock. 


Potomac also proposes to issue and sell at competitive bid- 
ding up to $25,000,000 aggregate principal amount of its 
first mortgage bonds (“Bonds”), in one or more series, each 
such series to have a single maturity of not less than five and 
not more than thirty years from the date of issuance. 
Potomac states that it will notify prospective bidders of the 
maturity and the number of series of the Bonds not later 
than 72 hours prior to the bidding. The price of the Bonds, 
which will not be less than 100% (unless Potomac 
authorizes a lower percentage, not less than 99%) nor 
greater than 102-3/4% of the principal amount, and their in- 
terest rate, which will be a multiple of 1/8 of 1%, will be 
determined by the competitive bidding. 


The Bonds will be issued under Potomac’s Indenture, dated 
October 1, 1944, to Chemical Bank and Thomas J. Foley, 
trustees, as heretofore amended and supplemented and as 
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to be further amended and supplemented by a Supplemental 
Indenture to be executed in connection with the issuance of 
the Bonds. The terms of the Bonds prohibit Potomac from 
redeeming them prior to June 1, 1981, if the funds for such 
redemption are obtained by Potomac at a lower interest cost 
than that of the Bonds. 


Potomac states that the proceeds realized from the sale of 
the Preferred Stock and of the Bonds will be applied to pay 
or prepay short-term debt and to finance its construction 
program. Potomac states that on March 31, 1976, it had 
$13,200,000 of short-term notes outstanding and that it ex- 
pects to have about $11,000,000 of such notes outstanding 
at the time of issuance of the Preferred Stock and Bonds. 
Potomac’s construction program for 1976-1977 is es- 
timated to cost about $149,000,000, of which about $10,- 
000,000 had been incurred as of March 31, 1976. 


The fees and expenses to be incurred by Potomac in connec- 
tion with the proposed transactions are estimated to be as 
follows: about $40,000 for the sale of the Preferred Stock, 
including accounting and legal fees of $5,000 and $8,000, 
respectively; and about $90,000 for the sale of the Bonds, 
including accounting and legal fees of $5,000 and $16,000, 
respectively. The fees of counsel for the successful bidders, 
which will be paid by the successful bidders, are estimated 
to be about $7,500 for the sale of the Preferred Stock and 
about $15,000 for the sale of the Bonds. The Public Service 
Commission of Maryland, the State Corporation Commis- 
sion of Virginia, and the Pennsylvania Public Utility Commis- 
sion (with regard to registration of a securities certificate) 
have authorized the proposed transactions. No other state 
commission nor any federal commission, other than this 
Commission, has jurisdiction over the proposed transactions. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19524), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
sumers that said declaration, as amended, be permitted to 
become effective: 


IT iS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said declaration, as amended, 
be, and it hereby is, permitted to bec ome effective 
forthwith, subject to the terms and conditions prescribed in 
Rules 24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19566/June 8, 1976 


860/SEC DOCKET 


In the Matter of 


OHIO EDISON COMPANY 
47 North Main Street 
Akron, Ohio 44308 


PENNSULVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5390) 


NOTICE OF PROPOSED ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS AND PROPOSED GUARANTEE 
OF BORROWINGS BY UNAFFILIATED COAL MINING 
COMPANY 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison”), an electric utility company and a registered 
holding company, and its electric utility subsidiary company, 
Pennsylvania Power Company (‘Penn Power’), have filed 
post-effective amendments to their application-declaration, 
as previously amended, with this Commission designating 
Section 6(b) of the Public Utility Holding Company Act of 
1935 (“Act”) as applicable to the following proposed tran- 
sactions. All interested persons are referred to the 
application-declaration, as further amended by said post- 
effective amendments, summarized below, for a complete 
statement of the proposed transactions. 


Ohio Edison and Penn Power along with Duquesne Light 
Company (‘‘Duquense”), the Cleveland Electric Illuminating 
Company and the Toledo Edison Company, all unaffiliated 
with Ohio Edison or Penn Power, have entered a joint 
development program for power generation and transmis- 
sion known as the Central Area Power Coordination Group 
(“CAPCO”). On December 22, 1969, Ohio Edison, Penn 
Power and Duquesne, as buyers, entered into a 25-year coal 
supply agreement with the North American Coal Corpora- 
tion, as seller, for supplying the coal requirements of a 
CAPCO generating unit and a supplementary agreement to 
develop a new mine also to supply the said unit. These 
agreements were assigned by the seller to its wholly-owned 
subsidiary, Quarto Mining Company (‘Quarto’). On 
November 30, 1971, the CAPCO companies entered into an 
agreement directly with Quarto to provide for the coal re- 
quirements of other CAPCO company generating units and 
to provide for additions to the new mine and the develop- 
ment of other new mines. 


Ohio Edison and Penn Power have previously been autho- 
rized in this proceeding to (1) enter into certain transactions 
to finance the operation and expansion of the Quarto mining 
activities and (2) incur short-term borrowings in connection 
with their normal operations. The authority granted to Ohio 
Edison and Penn Power in these matters expires June 30, 
1976 (HCAR Nos. 18511, 19066 and 19298, dated July 
26, 1974, June 30, 1975 and December 16, 1975, respec- 
tively). 


Ohio Edison and Penn Power now request authority through 
June 30, 1977, to make short-term borrowings and 
guarantees of borrowings by Quarto and the Quarto owner- 
trustee up to $166,000,000 by Ohio Edison and $30,000.- 
000 by Penn Power. In no event would the amount out- 
Standing exceed 10% of the aggregate of (1) the total prin- 
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cipal amount of all bonds or other securities representing panies’ charters is in each case similarly restricted. 
secured indebtedness issued or assumed by company 

presently outstanding and (2) the present aggregate of the The short-term borrowings to be made by Quarto and/or the 
par value of, or started capital represented by, the outstan- Owner-Trustee, the repayment of which are to be 
ding shares of all classes of stock and of the the surplus of guaranteed by the CAPCO companies, will be primarily un- 
such company, paid in, earned and other, if any. The amount der lines of credit established with five banks as follows: 
of permissible unsecured indebtedness under the com- 





ESTIMATED EFFECTIVE RATES 
WITH PRIME AT 7% 








€@ BANK NAME AMOUNT EXPECTED TERMS 1/2 UTILIZATION FULL UTILIZATION 
Cleveland Trust 
Company $ 5,000,000 117% of Prime 8.19% 8.19% 
The Chase Manhattan 15,000,000 110% of Prime and 9.10% 8.40% 
Bank, N.A. 10% of prime fee on 
€@ line in lieu of 
balances* 
Central National Bank 5,000,000 Prime rate; 1/2% 7.50% 7.00% 
of Cleveland Commitment Fee on 


Unused Line 





ee Mellon Bank, N.A. 20,000,000 107% of Prime 7.49% 749% 
Society National Bank 3,000,000 Prime plus 1% 8.00% 8.00% 
of Cleveland 
Union Commerce Bank 6,000,000 Prime plus 3/4% 7.75% 715% 
“e WEIGHTED AVERAGE $54,000,000 8.06% 7.82% 











*Fee amount subject to reduction based upon account balance. 


In addition to the authorfty to guarantee short-term more than 9 months from their date of issue and will be 
a borrowings by Quarto and/or the owner-trustee, as outlined prepayable at any time without penalty. Ohio Edison re- 

above, Ohio Edison and Penn Power also request authority quests authority to borrow up to the following amounts from 

to borrow from banks for their own respective accounts. the following banks upon the terms indicated: 

Those borrowings will be evidenced by notes maturing not 


«®@ Average Effective Rate 
Amount of Interest Compensating (based on prime 
Bank Line Rate Balances rate of 6-3/4% 
Group of 51 banks $39,000,000 Prime None 7.44% 
headed by First Na- (treating normal 
tional Bank of Akron working balances as 
‘ee - compensating bal- 
ances) 
The Chase Manhattan 20,000,000 110% of Prime 10% of line 8.25% 
sd Bank, N.A. 
Citibank, N.A. 20,000,000 110% of Prime 10% of line 8.25% 
‘® Cleveland Trust Company 15,000,000 110% of Prime 10% of line 8.25% 
Irving Trust Company 12,000,000 110% of Prime 10% of line 8.25% 
Morgan Guaranty Trust 12,000,000 110% of Prime 10% of line 8.25% 
Company 
& National City Bank, 10,000,000 110% of Prime 10% of line 8.25% 
Cleveland, Ohio : 
Central National Bank 5,000,000 110% of Prime 10% of line 8.25% 


ae of Cleveland 
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Average Effective Rate 





Amount of Interest Compensating (based on prime 
Bank Line Rate Balances rate of 6-3/4% 
Group of 51 banks $39,000,000 Prime None 7.44% 
headed by First Na- (treating normal 
tional Bank of Akron working balances as 
compensating bal- 
ances) 
Society National Bank of 2,000,000 110% of Prime 10% of line 8.25% 
Clevaland 
Weighted Average 
$135,000,000 Effective Cost 8.02% 


Ohio Edison also requests authority to borrow funds from 
the trust departments of the following banks on the follow- 
ing terms: 





Trust Department Amount Interest Rate” 

Cleveland Trust Company $10,000,000 Highest rate of General Motors Acceptance Corporation com- 
mercial paper with maturity from 30 to, and including, 180 days 
plus 1/4% 

First National Bank of Akron 5,000,000* * Ford Motor Credit Company 180 day commercial paper rate 

Akron National Bank and 2,000,000 General Motors Acceptance Corporation 180 day commercial 


Trust Company paper, plus 1/8% 

“The rates noted would be converted to the annual simple interest equivalent since they are quoted on a discount basis. 
The interest payable by Ohio Edison on outstanding loans would change from time to time based on changes in the com- 
mercial paper rates specified. 

**Subject to approval of Ohio Edison’s Board of Directors, this amount may be increased to $10,000,000. 


Penn Power also requests authority to borrow the following amount from banks on the following terms: 





Average Effective Rate 
Amount of Interest Compensating (based on prime 
Bank Line Rate Balances rate of 6-3/4% 
Group of 9 banks $11,000,000 Prime None 7.52% 
(treating normal 
working balances as 
compensating bal- 
ances) 
First National City Bank 5,000,00 110% of Prime None 8.10% 
Bank of New York 
Seen one ere Weighted Average Seen 
$16,000,000 Effective Rate 7.70% 


* Taking into account a fee in lieu of compensating balances equal to 10% of the prime rate times the line of credit. 


These short-term borrowings together with guarantees in has jurisdiction over certain aspects of the proposed transac- 





connection with Quarto are not to exceed $166,000,000 in 
the case of Ohio Edison and $30,000,000 for Penn Power. 
The proceeds from the issue and sale of the notes will be 
used by Ohio Edison and Penn Power for their construction 
programs or to reimburse their treasuries for such construc- 
tion expenditures. 


It is stated that the Pennsylvania Public Utilities Commission 
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tions. Fees and expenses to be incurred in connection with 
the proposed transactions (in addition to fees and expenses 
previously authorized for payment in this file) are estimated 
at (i) $4,500, including legal fees of $2,400 for Ohio Edison 
and (ii) $1,500 for Penn Power including legal fees of $600. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 30, 1976, request in writing that a 
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hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
iaw raised by said application-declaration, as further amend- 
ed by said post-effective amendments, which he desires to 
controvert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon the 
applicants-declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the application-declaration, as further 
amended by said post-effective amendments, or as it may be 
further amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exception from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 437/June 8, 1976 


The Securities and Exchange Commission has issued an 
order under the Trust Indenture Act of 1939 (‘the Act’’) an 
application of Rochester Gas and Electric Corporation, ex- 
empting its First Mortgage Bonds, due 2006, Series BB 
from the provisions of Section 316(a)(1) of the Act. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9313/June 4, 1976 


In the Matter of 


SELECTED OPPORTUNITY FUND, INC. 
111 West Washington Street 
Chicago, Illinois 60602 


(811-1964) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Selected Opportunity Fund, 
Inc. (“Applicant”), registered under the Investment Com- 
pany Act of 1940 ("Act’’) as a diversified, open-end 
management investment company, filed an application on 
May 21, 1976, for an order of the Commission, pursuant to 
Section 8(f) of the Act, declaring that Applicant has ceased 
to be an investment company. All interested persons are 
referred to the application on file with the Commission for a 
statement of the representations contained therein, which 
are summarized below. 


Applicant, a Delaware corporation, registered under the Act 
by filing its Notification of Registration on Form N-8A on 
October 30, 1969. 


On May 3, 1976, pursuant to an Agreement and Plan of 
Reorganization which had been approved by Applicant's 
shareholders on April 27, 1976, Applicant sold substantially 
all of its assets to Selected Special Shares, Inc. (‘Special’), 
also a registered open-end investment company under the 
Act, in exchange for shares of common stock of Special 
which have been delivered to or credited to the accounts of 
shareholders of Applicant according to their respective in- 
terests in liquidation of Applicant. 


Applicant represents that it presently has no shareholders, 
no assets or liabilities, and engages in no business activity. 
Applicant, further represents that on May 6, 19766, it filed its 
certificate of dissolution with the Secretary of the State of 
Delaware. 


Section 8(f) of the Act provides, in pertinent part, that when 
the Commission, upon application, finds that a registered in- 
vestment company has ceased to be an investment com- 
pany, it shall so declare by order, and upon the taking effect 
of such order the registration of such company shall cease to 
be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than June 30, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication shall be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit, or in case of 
an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own mo- 
tion. Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
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ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9314/June 7, 1976 


In the Matter of 
THE STOCK FUND OF AMERICA, INC. 
AND 


THE INVESTMENT COMPANY OF AMERICA 
611 West Sixth Street 
Los Angeles, California 90017 


(812-3948) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT 


the Stock Fund of America, Inc. (“SFA”), and The Invest- 
ment Company of America (“ICA”), both open-end, diver- 
sified, management investment companies registered under 
the Investment Company Act of 1940 (“Act’’), filed an 
application on April 27, 1976, and amendments thereto on 
May 12, 1976, May 13, 1976, and June 1, 1976, pursuant 
to Section 17(b) of the Act for an order of the Commission 
exempting from the provisions of Section 17(a) of the Act a 
proposed merger of SFA into ICA. The purpose of the June 1 
amendment was to clarify certain statements contained in 
the application. 


On May 13, 1976, a notice (Investment Company Act 
Release No. 9289) was issued of the filing of said applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
terms of the proposed transaction are reasonable and fair 
and do not involve overreaching on the part of any person 
concerned, and that the proposed transaction is consistent 
with the policies of SFA and ICA and with the general pur- 
poses of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, that 
the proposed merger of SFA into ICA be, and hereby is, ex- 
empted from the provisions of Section 17(a) of the Act. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





864/SEC DOCKET 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9315/June 9, 1976 


In the Matter of: 


FULTON REID & STAPLES FUND, INC. 
c/o Richard K. Howe, Esq. 

Squire, Sanders & Dempsey 

1800 Union Commerce Building 
Cleveland, Ohio 44115 


(811-1141) 


ORDER TERMINATING REGISTRATION PURSUANT TO 
SECTION 8(f) OF THE ACT. 


On May 5, 1975, a notice was issued (Investment Company 
Act Release No. 9276) stating that the Commission propos- 
ed, pursuant to Section 8(f) of the Investment Company Act 
of 1940 (the Act’), to declare, by order upon its own mo- 
tion, that Fulton Reid & Staples Fund, Inc. (the “Fund’’) has 
ceased to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the matter 
would be issued upon the basis of the information stated 
therein unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not ordered 
a hearing. 


The matter has been considered and it is found that the Fund 
has ceased to be an investment company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, that the 
registration of Fulton Reid & Staples Fund, Inc. under the 
Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9316/June 9, 1976 


In the Matter of 

J. P. MORGAN OF CANADA LIMITED 
25 King Street West 

Toronto, Canada M5L 1G2 

(812-3907) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM ALL PROVISIONS OF THE 
ACT 


J. P. Morgan of Canada Limited (‘Applicant’), an Ontario 
corporation, filed an application on February 5, 1976, and 
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amendments thereto on May 10 and May 24, 1976, pur- 
suant to Section 6(c) of the Investment Company Act of 
ee 1940 (‘Act’), for an order exempting it, and any trustee of, 
) eo: any underwriter for, Applicant, from all provisions of the 
Act. 
On May 13, 1976, the Commission issued a notice of the fil- 
ing of said application (Investment Company Act Release 
No. 9288). The notice gave interested persons an opportuni- 
ty to request a hearing and stated that an order disposing of 
the application would be issued as of course unless a hear- 
ing should be ordered. No request for a hearing has been 
filed and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of theAct, that the 
application for exemption from all provisions of the Act be, 
and hereby is, granted, effective forthwith, subject to the 
following conditions to which Applicant has consented: 


“ 


(1) Applicant will not sell any debt securities other 
than (a) promissory notes unconditionally guaranteed 
by Morgan Guaranty Trust Company of New York (the 
“Bank’’) having maturities of nine months or less, (b) 
debt securities unconditionally guaranteed by the 
Bank having maturities of one year or more which are 
offered and sold in transactions not involving any 
public offering to financial institutions, located in the 
United States and elsewhere, which are not 
“underwriters” of such securities within the meaning 
of the Securities Act of 1933, and (c) debt securities 
having maturities of one year or more which are sold 
in offerings outside the United States and which are 
either (i) unconditionally guaranteed by the Bank or (ii) 
offered and sold in transactions not involving any 
public offering to financial institutions located in 
Canada or elsewhere outside the United States which 
are not “underwriters” of such securities within the 
meaning of the Securities Act of 1933 pursuant to 
agreements reasonably designed to prevent such debt 
securities from coming into the hands of an American 
national or resident. 


€@ 
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(2) In the event that all the common shares of Appli- 

cant do not continue to be held by J. P. Morgan & Co. 

s) Incorporated (“Morgan”) or by a wholly-owned sub- 

sidiary of Morgan which is either (a) not an investment 

company or (b) duly exempted from the provisions of 

P the Act pursuant to an order of the Commission, the 
sd order will terminate. 


(3) In the event that Applicant ceases to be super- 
vised and examined by a Federal authority having 
supervision over banks, the order will terminate. 


By the Commission. 
% 
George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 519/June 9, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12525/June 9, 1976 


Admin. Proc. File No. 
In the Matter of 


JERRY L. DOVER, d/b/a 

J. L. DOVER AND ASSOCIATES 
6230 Busch Boulevard 

Suite 210 

Columbus, Ohio 43229 


ORDER AMENDING PROCEEDINGS AND 
REMEDIAL SANCTIONS 


IMPOSING 


In anticipation of this amended order for administrative 
proceedings pursuant to Sections 203(c)(2) and 203(f) of 
the Investment Advisers Act of 1940 and Section 15(b) of 
the Securities Exchange Act of 1934, ' Jerry L. Dover, d/b/a 
J. L. Dover and Associates, has submitted an offer of settle- 
ment which the Commission has determined to accept. 
Solely for the purposes of this proceeding and any other ad- 
ministrative proceedings pursuant to specified sections of 
the Securities Act of 1933, Securities Exchange Act of 
1934, Investment Advisers Act of 1940 and Investment 
Company Act of 1940 and without admitting or denying the 
allegations herein, Respondent consents to the findings and 
sanctions set forth below. 


On the basis of the amended order for proceedings and the 
offer of settlement, it is found that applicant willfully violated 
Section 17(a) of the Securities Act of 1933 and Section 
10(b) of the Securities Exchange Act of 1934 and Rule 10b- 
5 thereunder. 


Accordingly, IT IS ORDERED that the amended order for 
proceedings pursuant to Sections 203(c)(2) and 203(f) of 
the Investment Advisers Act of 1940 and Section 15(b) of 
the Securities Exchange Act of 1934, be, and they hereby 
are, instituted. 


In view of the foregoing, it is in the public interest to impose 
the sanctions specified in the Offer of Settlement. 


Accordingly, IT IS ORDERED that the application for 
registration as an investment adviser of Jerry L. Dover, d/b/a 
J. L. Dover and Associates, be, and hereby is, denied and it is 
further ORDERED that Jerry L. Dover be, and he hereby is, 
barred from association with any investment adviser, broker 
or dealer effective upon the first Monday following the week 
in which this Order is entered. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





' Administrative proceedings were initially instituted against 
Dover on March 26, 1976 pursuant to Section 203(c)(2) of 
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the Investment Advisers Act of 1940 to deny his application 
for registration as an investment adviser. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 520/June 10, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12535 








LITIGATION 





LITIGATION RELEASE NO. 7432/June 7, 1976 


Securities and Exchange Commission v. Milton Zabarsky, et 
al. (Civil Action No. 76-Civ.2457 United States District 
Court for the Southern District of New York) 


The Securities and Exchange Commission today announced 
the filing of a Complaint in the United States District Court 
for the Southern District of New York, seeking to enjoin 
Milton Zabarsky (‘‘Zabarsky”), Leonard |. Green (“Green”), 
Edward W. Gibbons (“Gibbons”), Lawrence A. Pierce 
(“Pierce”), Harry S. Samuels (“Samuels”), Fred Werbel 
(“Werbel”’), and Murray Nadel (“Nadel”) from further 
violations of Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder (anti-fraud provisions). 
The Commission is also seeking the disgorgement of trading 
profits from certain of the defendants. 


The Commission’s Complaint alleged that defendants 
Zabarsky, Green, Pierce, Samuels and Nadel purchased the 
securities of St. Johnsbury Trucking Company (‘’STJ’’), at 
various times during 1973 and 1974, while in possession of 
material, non-public information concerning a proposed 
asset acquisition of STJ at a price substantially in excess 
of the then market price for STJ stock. 


The Complaint further alleges that defendants Werbel and 
Gibbons, while in possession of material, non-public infor- 
mation concerning the STJ asset acquisition disclosed that 
material, non-public information to persons who subse- 
quently purchased STJ stock. 


Defendants Pierce, Werbel, Zabarsky and Nadel have con- 
sented, without admitting or denying the allegations in the 
Commission's Complaint, to final judgments of permanent 
injunction, enjoining them from further violations of the anti- 
fraud provisions of the Securities Exchange Act of 1934, 
and Nadel has been ordered to disgorge all profits be made 
in connection with his purchase of STJ stock. Zabarsky 
rescinded his purchase shortly after it was made and Pierce 
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had previously disgorged the profits made on the STJ shares 


he had purchased. 
@*° 





LITIGATION RELEASE NO. 7433/June 7, 1976 ee 
SEC v. SHELDON G. ERICKSON, ET AL. (D.D.C. CIVIL 
ACTION NO. 76-0652) 


Paul F. Leonard, Administrator of the Washington Regional 

Office, announced that on May 24, 1976, the Honorable 

William B. Bryant, U. S. District Judge in the United States 

District Court for the District of Columbia entered a perma- €®@ 
nent injunction against Sheldon G. Erickson of Bethesda, 
Maryland, from further violations of the securities registra- 
tion and anti-fraud provisions of the federal securities laws. 
The Complaint alleged that the defendant violated the said ) 
provisions in connection with his offer and sale of ap- 

proximately $600,000 worth of the common stock of Viking 

Ventures, Inc. (“VVI"). ee 


Misrepresentations and omissions alleged in the Complaint, 
among other things, concern prospective price increases for 
VVI common stock, the listing of VVI common stock on a 
stock exchange, VVI's prospects for obtaining institutional 
financing, the value of assets owned by VVI and VVI's lack of 
proper books, records, and record keeping procedures. 





¢®@ 
For more information, see Litigation Release No. 7370. 

“® 
LITIGATION RELEASE NO. 7434/June 7, 1976 
SECURITIES AND EXCHANGE COMMISSION v. BULTER 
NATIONAL CORPORATION (United States District Court 
for the District of Columbia) Civil Action No. 76-0996 

. ) 


The Securities and Exchange Commission today announced 
the filing of a complaint in the United States District Court 
for the District of Columbia against Butler National Corpora- 
tion (‘Butler’), a manufacturer of aviation equipment 
located in Lenexa, Kansas. The Commission also announced 
that the Court entered a Judgment of Permanent Injunction 
restraining and enjoining Butler from further violations of the c) 
antifraud and reporting provisions of the Securities Ex- 
change Act of 1934 and providing certain other relief. Butler 
consented to the entry of the Court's Judgment and Order 
without admitting or denying the allegations in the Com- 
mission’s Complaint. 


The Commission's Complaint alleged violations of various 

provisions of the federal securities laws in connection with: * 
(1) the payment of $102,500 to a foreign representative 

who was employed by a foreign government while acting as 

an agent for Butler in connection with the obtaining of a 

sales contract for the company; (2) the recordation of in- é 


adequate and incomplete entries on Butler’s books and 
records; and (3) the filing of an annual report with the Com- 
es mission which failed to disclose the above transaction. 

6... Judgment of Permanent Injunction entered against 
Butler also enjoined the company from making inadequate 
and incomplete entries on the corporate books and records 
and from making any future payments to officials or 
employees of foreign governments from corporate funds 
without disclosing the nature, purpose, and amount of any 
such payment. In addition, the Court ordered Butler to cor- 
rect and amend its annual and other periodic reports 
currently on file with the Commission so that those reports 
comply with the federal securities laws. 





p LITIGATION RELEASE NO. 7436/June 7, 1976 
U.S. v. CLIFFORD W. RUSSEL N/D Tex No. CR-3-75-421 


Richard M. Hewitt, Administrator of the Fort Worth Regional 

Office of the Securities and Exchange Commission, and 

Michael P. Carnes, United States Attorney for The Northern 

District of Texas, today announced that on May 21, 1976, 

Clifford W. Russell, Dallas, Texas, was sentenced to five 

, years imprisonment by Federal District Judge Sarah T. 
-@ Hughes at Dallas. 

On February 17, 1976, Russell entered a plea of guilty to 

& one count of mail fraud and one count of securities fraud. 


The five count indictment, returned on November 6, 1976, 
by a federal grand jury at Fort Worth, Texas, charged that 
Russell, beginning in 1973, sold fractional undivided work- 
ing interests in Mississippi and Oklahoma oil leases issued 
by Sawood Petroleum Corporation (formerly Petroleum 
Production Corporation), Dallas, Texas, in violation of the 
securities registration and anti-fraud provisions of the 
federal securities laws and the Mail Fraud Statute. 


For further information, see Litigation Release Nos. 7157 


eo - and 7201. 





LITIGATION RELEASE NO. 7436/June 7, 1976 


SEC v. R-B DEVELOPMENT CO,, (N.D. ILL. CIVIL NO. 76 C 
1721) 


William D. Goldsberry, Regional Administrator of the 
* Chicago Regional Office of the Securities and Exchange 
Commission, announced that on June 3, 1976, the 
Honorable Joel M. Flaum, U. S. District Judge for the 
Northern District of Illinois, entered a Final Judgment of Per- 
manent Injunction by consent against H-A-V-E Oil Co. The 
Injunction was issued in connection with the fraudulent sale 


of fractional undivided interests in oil and gas leases. The 
Injunction prohibits H-A-V-E Oil Co. from further violations 
of the anti-fraud provisions of the Federal securities laws. 
H-A-V-E Oil Co. consented to the Injunction without admitting 
or denying the allegations in the Commission's complaint. 


The Court further ordered that within sixty days the defen- 
dant provide the Court with an accounting of all funds 
received from public investors, and the use of such funds. 





LITIGATION RELEASE NO. 7437/June 9, 1976 
June 9, 1976 


S.E.C. v. BLUE CHIP STAMPS (U.S. District, Court, District 
of Columbia) Civil Action No. 76-1009 (Pratt) 


The Securities and Exchange Commission (‘Commission’) 
today announced the filing of a complaint in the United 
States District Court for the District of Coiumbia against 
Blue Chip Stamps ("Blue Chip”), a corporation based in Los 
Angeles, California. 


The complaint alleges that Blue Chip, with reference to its 
purchase of approximately 264, 800 shares of Wesco Finan- 
cial Corporation (“Wesco”) between January 16, 1973 and 
February 26, 1973, filed with the Commission three 
amendments to its Schedule 13D that omitted to state re- 
quired material facts and were misleading in that they failed 
to disclose that Blue Chip’s purchases of Wesco stock during 
this period were not only for investment, as represented, but 
were for the purposes of defeating a proposed merger 
between Wesco and Financial Corporation of Santa Barbara 
(“FSB”) and obtaining a position of control and influence 
with respect to Wesco. The complaint also alleges that a 
substantial portion of Blue Chip’s purchases had the un- 
disclosed effect of maintaining Wesco's market price at a 
level above the value of the merger exchange ratio and of 
discouraging arbitrage. On February 26, 1973 the proposed 
merger between Wesco and FSB was terminated. 


The complaint also alleges that from February 26, 1973 
through March 15, 1973, Blue Chip, while purchasing 97% 
of the Wesco stock traded during this period, artificially 
maintained the price of Wesco stock at $17 per share, which 
conduct obscured the effect of Blue Chip’s purchases on 
Wesco’s stock price during the pendency of the proposed 
Wesco-FSB merger. On March 14 and April 6, 1973 Blue 
Chip filed with the Commission two additional amendments 
to its Schedule 13D relating to its purchases of Wesco 
stock. The complaint alléges that these two additional 
amendments omitted to state required material facts and 
were misleading in that they failed to disclose the purposes, 
except with respect to control, and effects of Blue Chip’s 
purchases during the period of the proposed Wesco-FSB 
merger and during the period, February 26 through March 
15, 1973. 


Blue Chip, simultaneously with the filing of the complaint. 
consented, without admitting or denying the allegations, to 
the entry of a Final Judgment permanently enjoining it from 
further violations of Section 10(b) of the Securities Ex- 
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change Act of 1934 (“Exchange Act’) and Rule 10b-5 
thereunder (anti-fraud provision) and from further violations 
of Section 13(d) of the Exchange Act and Rule 13d-2 
thereunder (stock ownership reporting provision). 


Blue Chip is also ordered to pay to each person who sold 
previously owned Wesco stock between March 15, 1973 
and September 6, 1974 an amount equal to 7.7% of the 
difference between the gross sales price such person re- 
ceived from such sales and $17 per share, which provides for 
payment of approximately $298,000 if all the sellers during 
this period file appropriate claims. Blue Chip will publish ap- 
propriate notice once in all editions of a newspaper of 
national circulation and once in a Los Angeles newspaper 
and, in addition, shall within thirty (30) days of the entry of 
the Final Judgment give appropriate written notice to each 
seller ascertainable by reasonable use of Wesco’s stock 
transfer records. All claims by sellers of Wesco stock during 
the above-mentioned period must be filed within 100 days 
after publication or mailing of the notice, whichever is later. 
Blue Chip will make payment 30 days after approval of all 
the claims. In addition, Blue Chip shall file a report prepared 
by the certified accountants employed to administer the dis- 
tribution of funds, concerning claims received, approved and 
paid, within 180 days after publication or mailing of notice, 
whichever is later. 





LITIGATION RELEASE NO. 7438/June 9, 1976 


UNITED STATES v. THOMAS P. RICHARDSON, et ai., (C.D. 
Cal. No. CR-75-1656) 


William D. Keller, United States Attorney for the Central 
District of California and Gerald E. Boltz, Administrator of 
the Los Angeles Regional Office of the Securities and Ex- 
change Commission, announced that on May 3, 1976, the 
Honorable W. Matthew Byrne Jr., U.S. District Judge in Los 
Angeles, sentenced Thomas P. Richardson, age 36, of Los 
Angeles, California, former president of the now defunct 
stock brokerage firm, T. P. Richardson & Co., Inc., of Century 
City, California to six years imprisonment resulting from his 
conviction of six counts of an indictment charging Richard- 
son and others of conspiracy to obstruct the lawful functions 
of the Securities and Exchange Commission, securities 
fraud, and filing false financial statements with the 
Securities and Exchange Commission and federally insured 
banks. Thomas C. Thomas, Treasurer of T. P. Richardson & 
Co., of Los Angeles, California was sentenced to two years 
imprisonment. Also sentenced were Kevin Kelley, of West 
Newton, Massachussets, and John E. Kelley of Newport 
Beach, California to one year imprisonment; and Joseph C. 
Werba of Warwich, New Jersey, former President of Wells 
Fargo Securities Clearance Corporation to six months im- 
prisonment and eighteen months probation. 


Defendant Richardson was found guilty following a trial 
without a jury. Thomas C. Thomas pled guilty to three counts 
of the indictment charging him with conspiracy, failure to 
keep accurate books and records, and filing a false financial 
statement with the Securities and Exchange Commission. 
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Kevin Kelley pled guilty to three counts of the indictment 
charging him with securities fraud by failing to disclose to 
brokerage firms that T. P. Richardson and Co. did not own 





the stock that it purported to be selling. Defendant John @ ee 


Kelley pled guilty to two counts of the indictment charging 
him with securities fraud by failing to disclose to brokerage 
firms that T. P. Richardson & Co. did not own the stock it 
purported to be selling and placing short sales on the New 
York Stock Exchange in violation of the “downtick’’ rule. 
Joseph C. Werba was indicted and pled guilty to one count 
of wire fraud involving the clearing of certain stock transac- 
tions which Werba concealed from Wells Fargo Bank in the 
making of unauthorized loans to T. P. Richardson & Co., Inc.. 


The indictment, which was returned on October 23, 1975, 
charged, among other things, that defendant Thomas P. 
Richardson, Thomas C. Thomas, Kevin Kelley and John 
Kelley engaged in a massive fraudulent short selling opera- 
tion from January 1974 to April 15, 1975. The fraudulent 
short selling scheme ranged at times between 2 million and 
39 million dollars worth of short positions in stocks listed in 
the New York Stock Exchange. In order to make the illegal 
short sales, the defendants misled stock brokerage firms into 
believing that T. P. Richardson & Co., Inc. owned the stock it 
purported to be selling, when, in fact, it did not own the 
stocks. T. P. Richardson & Co., Inc. borrowed in excess of 
$25 million of stocks from various institutional lenders, in- 
cluding Harvard University, Yale University, Bowery Savings 
Bank and others, to make delivery on its short sales. At the 
time the defendants borrowed the stock, they knew that the 
only way they could return the stock was if their fraudulent 
scheme was successful. Additionally, the defendants created 
false and fictitious entries on T. P. Richardson Co., Inc.'s 
records to conceal the short sales and stock borrowings and 


filed false financial statements with the Securities and Ex- 3 


change Commission as well as federally insured banks. 
Losses to brokerage firms and stock lenders were in excess 
of $7 million. 


For further information, see Litigation Release #7155. 








STAFF ACCOUNTING BULLETIN 





STAFF ACCOUNTING BULLETIN 
Release No. 8/June 4, 1976 


Notice of Publication of Staff Accounting Bulletin No. 8 


The Division of Corporation Finance and the Office of the 
Chief Accountant today announced the publication of Staff 
Accounting Bulletin No. 8. The statements in the Bulletin are 
not rules or interpretations of the Commission nor are they 
published as bearing the Commission's official approval: 
they represent interpretations and practices followed by tie 
Division and the Chief Accountant in administering the dis- 
closure requirements of the federal securities laws. 


Staff Accounting Bulletin No. 8 deals with the following: 2 
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(1) Sundry changes and corrections to Staff Ac- 
counting Bulletin No. 1. 


eS (2) “Free distributions” of common stock by foreign 
companies. 


(3) Presentation of the partnership equity accounts 
and results of operations of limited partnerships. 


(4) Accounting for tax benefits of loss carryforwards. 


(5) Accounting for employee stock ownership trusts 
(ESOT's). 


(6) Prior period adjustments. 
(7) Disclosure of components of income tax expense. 
(8) Disclosure of amounts receivable from un- 


derwriters, promoters, directors, officers, employees 
and principal holders of equity securities. 


PRINTING CORRECTIONS TO STAFF ACCOUNTING 


2 BULLETIN NO. 1 


In the SEC Docket dated November 18, 1975, the following 
question was omitted from Topic 6 (Interpretation of Ac- 
counting Series Releases), Section B (Accounting Series 
Release No. 148—Disclosure of Compensating Balances 
and Short-Term Borrowing Arrangements), Subsection 3 
(Compensating Balance), Item b (Changes in Compensating 
Balances): 


Question: 

Does this disclosure relate to changes in the arrange- 
ment (e.g., the required compensating balance per- 
centage) or changes in borrowing levels? 


CHANGES TO STAFF ACCOUNTING BULLETIN NO. 1 


TOPIC 1: (Financial Statements), Section F (Foreign Com- 
panies) of SAB No. 1 reads as follows: 


F. Foreign Companies 

Facts: 

Company Z, a foreign company, proposes to file a 
registration statement with the Commission. Its finan- 
cial statements are maintained in a foreign currency. 


Question: 


Are financial statements maintained in a foreign 
currency acceptable in filings with the Commission? 


Interpretive Response: 


._ In filings containing financial statements of foreign 
companies, the staff will accept statements main- 
tained in the currency of the country of domicile if the 
currency in which the statements are prepared and the 
current exchange rate are clearly and prominently 
stated on each statement. 


e In general, it is preferred that the registrant also pre- 


sent such statements in dollars on the basis of the 
current exchange rate at the date of the most recent 
balance sheet included in the filing. All statements 
presented should reflect that single rate even if the 
rate was not the same in previous years for which 
statements are included. If there has been a material 
change in the rate of exchange subsequent to the 
balance sheet date, the current rate at or about the 
date of filing should be used. The registrant should dis- 
close the exchange rate used, the fact that records are 
maintained in foreign currency units and that the 
dollar statements are for the convenience of 
U.S.investors. 


The first paragraph of the Interpretive Response is 
revised to read as follows: 


In filings containing financial statements of foreign 
companies, the staff usually insists on the inclusion of 
statements maintained in the currency of the country 
of domicile. Also, the currency in which the 
statements are prepared and the current exchange 
rate should be clearly and prominently stated on each 
statement. 


The word “however” in the first line of the second 
paragraph of the Interpretive Response is deleted. 


TOPIC 2: (Business Combinations), Section B (Merger Ex- 
penses) of SAB No. 1 reads as follows: 


B. Merger Expenses 
Facts: 


A registrant that had been growing by acquisitions 
entered into a merger agreement which called for the 
issuance of shares of its common stock in exchange 
for all the outstanding shares of Company X. A fraction 
of each share to be issued was to be sold by the es- 
crow agent and the proceeds used to pay the ex- 
penses of the transaction. These expenses totaled 
neary $525,000 and consisted of a finder's fee of 
$310,000 and various other legal, accounting and 
printing expenses. This total would be material to the 
combined income statement of the registrant and 
Company X. There was no prior fee arrangement 
between Company X and the finder. 


The registrant proposes not to charge combined 
operations for the merger expenses arguing that 
neither the spirit nor the specific provisions of APB 
Opinion No. 16 would be violated because (a) the 
arrangements were determined by “arm’s-length” 
negotiations between buyer and seller; (b) the acquisi- 
tion costs were borne proportionately by all Company 
X stockholders; and (c) the merger agreement did not 
indicate that additional shares were to be issued to the 
stockholders for such costs. 


Question: 


Does the staff believe that this proposed treatment is 
appropriate? 


Interpretive Response: 
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The staff is of the view that all expenses relating to the 
merger would have to be charged to the combined in- 
come statement in compliance with APB Opinion No. 
16. The registrant was growing by acquisitions, and 
these costs would be recurring and ordinary expenses. 


The first sentence of “Facts” is revised to read as 
follows (language to be added underlined): 


... shares of Company X; the combination is to be ac- 
counted for as a pooling of interests. 


TOPIC 6: (Interpretation of Accounting Series Releases), 
Section C (Accounting Series Release No. 149—Improved 
Disclosure of Income Tax Expense), Subsection 1 (Inclusion 
in Annual Report) in SAB No. 1 reads as follows: 


1. Inclusion in Annual Report 
Question: 


lf an annual report which is to be incorporated by 
reference in a Form S-8 does not contain the informa- 
tion required by ASR No. 149, will it be necessary to 
include such information in a supplemental footnote to 
the summary of earnings? 


Interpretive Response: 
Yes. 


The “Interpretive Response” is changed to read as 
follows: 


No, provided all disclosures required by Accounting 
Principles Board Opinion No. 11 are included in the 
annual report. 


NEW INTERPRETATIONS 

TOPIC 1: FINANCIAL STATEMENTS 
F. Foreign Companies 

Facts: 


It is the general practice in Japan for corporations to 
issue “free distributions” of common stock to existing 
shareholders in conjunction with offerings of common 
stock so that such offerings may be made at less than 
market. These free distributions usually are from 5 to 
10 percent of outstanding stock and are accounted for 
in accordance with provisions of the Commercial Code 
of Japan by a transfer of the par value of the stock dis- 
tributed from paid-in capital to the common stock ac- 
count. Similar distributions are sometimes made at 
times other than when offering new stock and are also 
designated ‘free distributions.” U.S. accounting prac- 
tice would require that the fair value of such shares, if 
issued by U.S. companies, be transferred from re- 
tained earnings to the appropriate capital accounts. 


Question: 


Should the financial statements of Japanese cor- 
porations included in Commission filings which are 
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stated to be prepared in accordance with U.S. general- 
ly accepted accounting principles be adjusted to ac- 
count for stock distributions of less than 25 percent of 


outstanding stock by transferring the fair value of uc 


stock from retained earnings to appropriate capital ac 
counts? 


Interpretive Response: 


If registrants and their independent accountants 
believe that the institutional and economic environ- 
ment in Japan with respect to the registrant is suf- 
ficiently different that U.S. accounting principles for 
stock dividends should not apply to free distributions, 
the staff will not object to such distributions being ac- 
counted for at par value in accordance with Japanese 
practice. If such financial statements are identified as 
being prepared in accordance with U.S. generally 
accepted accounting principles then there should be 
footnote disclosure of the method being used which 
indicates that U.S. companies issuing shares in com- 
parable amounts would be required to account for 
them as stock dividends, and including in such dis- 
closure the fair value of any such shares issued during 
the year and the cumulative amount (either in an 
aggregate figure or a listing of the amounts by year) of 
the fair value of shares issued over time. 


TOPIC 4. EQUITY ACCOUNTS 
H. Limited Partnerships 


Facts: 


There exist a number of publicly held limited 
partnerships having one or more corporate or in- 
dividual general partners and a relatively larger 
number of limited partners. There are no specific re- 
quirements or guidelines relating to the presentation 
of the partnership equity accounts in the financial 
statements. In addition, there are many approaches to 
the parallel problem of relating the results of 
operations to the two classes of partnership equity in- 
terests. 


Question: 


How should the financial statements of limited 
partnerships be presented so that the two ownership 
classes can readily determine their relative par- 
ticipations in both the net assets of the partnership 
and in the results of its operations? 


Interpretive Response: 


The equity section of a partnership balance sheet 
should distinguish between amounts ascribed to each 
ownership class. The equity attributed to the general 
partners should be stated separately from the equity of 
the limited partners, and changes in the number of 
equity units authorized and outstanding should be 
shown for each ownership class. A statement of 
changes in partnership equity for each ownership class 
should be furnished for each period for which an in- 
come statement is included. 


The income statements of partnerships should "9 





v@ 


presented in a manner which clearly shows the 
aggregate amount of net income (loss) allocated to the 


the limited partners. The statement of income 


*@ @': partners and the aggregate amount allocated 


(® 


ould also state the results of operations on a per unit 
basis. 


TOPIC 5 MISCELLANEOUS ACCOUNTING 
E. Tax Benefits of Loss Carryforwards 
Facts: 


Paragraph 47 of APB Opinion No. 11 - Accounting for 
Income Taxes reads as follows: 


“47. Realization of the tax benefit of a loss 
carryforward would appear to’be assured beyond any 
reasonable doubt when both of the following con- 
ditions exist: (a) the loss results from an: identifiable, 
isolated and nonrecurring cause and the company 
either has been continuously profitable over a long 
period or has suffered occasional losses which were 
more than offset by taxable income in subsequent 
years, and (b) future taxable income is virtually certain 
to be large enough to offset the loss carryforward and 
will occur soon enough to provide realization during 
the carryforward' period.” 


Question 7: 
In order to record the future tax benefits of an ac- 


counting basis loss carryforward does the staff believe 
that both condition (a) and condition (b) must be met 


oe) is the meeting of condition (b) sufficient? 


‘Question 2: 


Does the staff believe that conditions (a) and (b) must 
be met in order to record a deferred (or prepaid) tax 
charge applicable to a timing difference? 


Interpretive Response: 


Ordinarily the staff does not believe that either con- 
ditions (a) or (b) need to be met in order to record 
deferred tax charges. However, taxes paid should not 
be recorded as deferred charges unless there is a 
likelihood that future benefits will result. If it is unlikely 
that the timing difference related to the deferred 
charge will produce a future benefit then it would be 
imprudent to record such an amount. 


Question 3: 


In years subsequent to the recording of a future tax 
benefit related to an accounting basis loss 
carryforward, is it necessary to reassess the realizabili- 
ty using a standard of ‘virtual certainty’ or will a 
lower, more conventional standard of realization be 
acceptable? 


Interpretive Response: 


The staff believes periodic reassessment of the 


eo” of future tax benefits should be made us- 


ing the ‘virtual certainty” standard set forth in (b) of 
paragraph 47 of APB Opinion No. 11. If a future tax 
benefit fails to meet this standard, it should not con- 
tinue to be carried as an asset. 


Question 4: 


In the staff's opinion, what are the key elements 
necessary to demonstrate that ‘future taxable income 
is virtually certain to be large enough to offset the loss 
carryforward...‘’? 


Interpretive Response: 


There are numerous factors to be considered and the 
relative significance will vary somewhat from case to 
case. However, the staff believes the following are 
particularly important: 


(a) A very strong earnings history. 


(b) Clear evidence that the loss was not attributable 
to a general economic or industry decline. 


(c) The availability of reasonably feasible alternative 
tax strategies, such as the conversion of a tax exempt 
portfolio to taxable securities. 


(d) Forecasts based upon realistic assumptions which 
indicate future earnings substantially in excess of the 
recorded loss carryforward. 


Normally a registrant should be able to demonstrate 
the existence of all of these factors. Seldom, if ever, 
would any one element, such as forecasts of future 
earnings, standing alone be sufficient to demonstrate 
that future earnings will meet the “virtually certain” 
test. 


G. Employee Stock Ownership Trust (ESOT) 
Facts: 


A registrant has instituted an employee stock 
ownership plan and has implemented this plan 
through a separate trust. The trust borrows funds from 
a bank to purchase shares of the registrant's stock. 
The registrant has guaranteed repayment of the loan 
and obligates itself to make sufficient cash con- 
tributions to the trust to permit the trust to repay the 
loan with interest. The trust has no other source of 
funds. 


Question: 


Should the bank loan and stock issued to the trust be 
reflected on the registrant's balance sheet? 


Interpretive Response: 


The loan should be reflected as a liability in the finan- 
cial statements of the registrant because of the in- 
terdependence of the total transaction to the 
obligations assumed by the registrant. The stock 
issued to the trust should be shown as being out- 
standing; however, the unamortized compensation 
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debit should be shown as a separate line item deduc- 
tion in the stockholders’ equity section of the 
registrant's balance sheet. 


h. Prior Period Adjustments 
Facts: 


Accounting Principles Board Opinion No. 9, paragraph 
23, limits treatment as a prior period adjustment “to 
those material adjustments which (a) can be 
specifically identified with and directly related to the 
business activities of particular prior periods, and (b) 
are not attributable to economic events occurring sub- 
sequent to the date of the financial statements for the 
prior period, and (c) depend primarily on deter- 
minations by persons other than management and (d) 
were not susceptible of reasonabe estimation prior to 
such determination.” 


It is not uncommon for parties to litigation to reach 
settlement of the matter at issue in an out-of-court 
settlement. 


Question: 


Do out-of-court settlements meet the criteria for prior 
period adjustments? 


Interpretive Response: 


The staff has been extremely reluctant to permit 
registrants to charge items to retained earnings as 
prior period adjustments in the light of the clear intent 
expressed in APB 9 to limit such charges severely. 
That opinion effectively adopted an all-inclusive ap- 
proach to the measurement of periodic income. While 
such an approach may not result in the best matching 
of costs and revenues, it does provide assurance that 
all items will at some time be accounted for as 
elements of.income and it prevents the abuses which 
were noted prior to the adoption of APB 9 whereby 
adverse circumstances could be at least partially 
obscured through the vehicle of a direct charge to 
retained earnings. If unusual items and items related 
to matters arising in prior years are properly isolated 
and described in the income statement, we believe 
that investors will be able to interpret results in an in- 
telligent fashion. Were the Financial Accounting Stan- 
dards Board to revise the basic accounting philosophy 
of the all-inclusive income statement, the staff would, 
of course, review its position in the light of that revi- 
sion. 


In the meantime, however, the staff intends to con- 
tinue to apply the four restrictive tests set forth in 
paragraph 23 of Accounting Principles Board Opinion 
No. 9 strictly. In this connection, the issue wich has 
arisen most frequently is the treatment of litigation 
settlements. It is the staff's view that when litigation is 
settled, the management must make a number of 
significant judgments and, hence, the test that the 
amounts must “depend primarily on determinations by 
persons other than management” (criterion (c) above) 
has not been met. In addition, in a business world in- 
creasingly characterized by litigation to an extent far in 
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excess of that when Accounting Principles Board 
Opinion No. 9 was adopted (1966), it seems that 
litigation is inevitably an ‘economic event” and that 
settlements would constitute “economic events” of 
the period in which they occur. Accordingly, it would 
seem that charges or credits relating to settlements 
would also not meet the second test (criterion (b) 
above) set forth in paragraph 23 of Opinion 9 that they 
not be “attributable to economic events occurring sub- 
sequent to the date of the financial statements for the 
prior period.” 


TOPIC 6: INTERPRETATIONS OF ACCOUNTING SERIES 
RELEASES 


C. Accounting Series Release No. 149 - Improved 
Disclosure of Income Tax Expense 


Facts: 


Rule 3-16(0)(1) requires that the various components 
of income tax expense be disclosed, e.g., currently 
payable domestic taxes, deferred foreign taxes, etc. 
Frequently income tax expense will be included in 
more than one caption in the financial statements. For 
example, income taxes may be allocated to continuing 
operations, discontinued operations, extraordinary 
items, cumulative effects of an accounting change and 
direct charges and credits to shareholders’ equity 


Question: 

In instances where income tax expense is allocated to 
more than one caption in the financial statements, 
must the components of income tax expense included 
in each caption be disclosed or will an ‘‘overall”’ 
presentation such as the following be acceptable? 
The components of income tax expense are: 


Currently payable (per tax return): 


Federal $350,000 
Foreign 150,000 
State 50,000 
Deferred: 

Federal 125,000 
Foreign 75,000 
State 50,000 

$800,000 


Income tax expense is included in the financial 


statements as follows: 


Continuing operations $ 600,000 
Discontinued operations (200,000) 
Extraordinary income 300,000 4 
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Cumulative effect of change in 
“~@ accounting principle 100,000 


$ 800,000 


Interpretive Response: 


An overall presentation of the nature described will be 


acceptable. 
¢@ 
J. Accounting Series Release No. 125 - Adoption of 
Amendments to Regulation S-X 
1. Rule 12-03 
Facts: 
¢@ 


Accounting Series Release No. 125 amended, among 
2 others, Rule 12-03 of Regulation S-X. The amended rule 
specifies the form and content of the schedule required by 
Rule 5-04 in support of financial statements in certain filings 
with regard to amounts receivable from underwriters, 
promoters, directors, officers, employees, and principal 
ee holders (other than affiliates) of equity securities of the per- 

son and its affiliates. 


Question? 


Do the requirements of Rule 12-03 extend to amounts 
receivable from underwriters, promoters, directors, et al., of 
subsidiaries of the person for whom the financial statements 
oe are filed that are included in the registrant's financial 
statements on either an equity or fully consolidated basis? 


Qreevreve Response: 


Yes. As indicated in Rule 5-04, the requirements of Rule 12- 
03 extend to amounts receivable from persons among all 
“®@ the enumerated categories (excluding principal holders of 
equity securities that are affiliates), whether their 
relationships are with the person for whom the financial 
statements are filed or with the affiliates of that person, in- 
cluding subsidiaries included in consolidated financial. 
statements. Comparable disclosures for principal holders of 
equity securities that are affiliates are required in Rule 12- 
“@ * O05. 
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